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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

KEITH DALE MARTIN,

Movant.

No. 08-5107

ORDER

Before BRISCOE, HARTZ, and TYMKOVICH, Circuit Judges.

Movant Keith Dale Martin, an Oklahoma state prisoner appearing pro se,

has filed a motion for authorization to file a second or successive 28 U.S.C.

§ 2254 petition, seeking to challenge – for the fifth time – his 1997 state court

convictions.  He was convicted of felony possession of a controlled drug and

escape from lawful custody, both after former conviction of two of more felonies,

and sentenced to consecutive terms of forty-five years’ imprisonment on the

possession conviction and twenty years’ imprisonment on the escape conviction. 

We deny authorization, and we warn Mr. Martin that further frivolous collateral

attacks on his state conviction may subject him to sanctions.
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1 He raised seven claims: (1) that the trial court did not have jurisdiction
over his escape charge; (2) there was insufficient evidence to support an escape
conviction; (3) the jury instruction omitted an essential element of one charge;
(4) he received ineffective assistance of counsel; (5) he was denied due process
when the court failed to rule on a motion to quash; (6) the prosecution failed to
prove each element of the drug possession and escape offenses beyond a
reasonable doubt; and (7) the original information was not properly signed.  

2 In his motion, Mr. Martin claimed the trial court lacked jurisdiction; his
conviction on the lesser charge of simple possession violated his double jeopardy
rights; he was factually innocent; and his due process rights were violated when
he was convicted of a crime with which he was not properly charged.

3 He sought to present a claim that his conviction was void because the state
(continued...)
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Mr. Martin filed his first § 2254 petition challenging his conviction in

1999, which was denied in 2002.1  This court denied him a certificate of

appealability.  Martin v. Kaiser, No. 02-5182 (10th Cir. Jun. 19, 2003)

(unpublished order).  Before a state prisoner may file a second or successive

§ 2254 petition, he must first seek and obtain authorization from the appropriate

circuit court of appeals to file the petition.  See 28 U.S.C. § 2244(b)(3).  In 2003,

Mr. Martin filed a motion seeking such authorization to file a second or

successive § 2254 petition, which was denied.  Martin v. Kaiser, No. 03-5189

(10th Cir. Dec. 3, 2003) (unpublished order).2  

In 2005, Mr. Martin attempted to file an unauthorized second or successive

§ 2254 petition in district court.  The matter was transferred to this court, and we

denied him authorization to file his successive petition.  Martin v. Kaiser,

No. 05-5211 (Feb. 3, 2006) (unpublished order).3  In 2006, Mr. Martin filed
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3(...continued)
statute did not prescribe “possession” of a controlled substance and the state
lacked a process to challenge a void conviction.

4 In this motion, Mr. Martin sought to claim that (1) because he was
acquitted of a greater offense of unlawful possession of a controlled dangerous
substance with intent to distribute, that he was convicted of the same crime of
which he was acquitted; and (2) he received ineffective assistance of trial and
appellate counsel, who had failed to raise this claim.

-3-

another motion for authorization to file a second or successive § 2254 petition,

which we denied.4  Martin v. Kaiser, No. 06-5049 (10th Cir. Mar. 22, 2006)

(unpublished order).  Mr. Martin then attempted to file a second appeal from the

district court’s 2002 denial of his first § 2254 petition, which this court dismissed. 

Martin v. Kaiser, No. 06-5118 (10th Cir. July 7, 2006) (unpublished order).  

In his current motion for authorization, Mr. Martin seeks to claim that he is

innocent because he was acquitted of the crime of unlawful possession of a

controlled drug with intent to distribute; and, having been so acquitted, his

conviction for possession violates his double jeopardy rights.  He claims the

entire post-conviction process violates the Oklahoma constitution and laws.  As

has now repeatedly been explained to Mr. Martin, to obtain authorization to file a

second or successive § 2254 petition, he must show that he has not raised his

claim in a previous habeas petition, 28 U.S.C. § 2244(b)(1), and that his new

claim either “relies on a new rule of constitutional law, made retroactive to cases

on collateral review by the Supreme Court, that was previously unavailable,” id.

§ 2244(b)(2)(A), or depends on facts, previously undiscoverable through the
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exercise of due diligence, that would “establish by clear and convincing evidence

that, but for constitutional error, no reasonable factfinder would have found the

applicant guilty of the underlying offense,” id. § 2244(b)(2)(B). 

Clearly, Mr. Martin’s motion for authorization fails to satisfy any of the

authorization requirements.  Most, if not all, of his claims simply rehash and

reargue the same claims and arguments that he raised, and that have been

rejected, in his prior § 2254 petition and motions for authorization.  See

§ 2244(b)(1) (“A claim presented in a second or successive habeas corpus

application under section 2254 that was presented in a prior application shall be

dismissed.”).  None of his claims are based on newly-discovered evidence of

actual innocence and none are based on any new, retroactively-applicable

constitutional law.  

Accordingly, authorization to file a second or successive motion pursuant

to § 2254 is DENIED.  This denial of authorization is not appealable and shall not

be the subject of a petition for rehearing or for a writ of certiorari.  See 28 U.S.C.

§ 2244(b)(3)(E).  We warn Mr. Martin that any further attempt by him to begin a

collateral attack on his 1997 convictions without first satisfying the authorization 
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requirements set forth in § 2244(b) could lead to the imposition of sanctions.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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