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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

KEITH DALE MARTIN,

Movant.

No. 08-5134

ORDER

Before BRISCOE , HARTZ, and TYMKOVICH , Circuit Judges.

Movant Keith Dale Martin, an Oklahoma state prisoner appearing pro se,

has filed a motion for authorization to file a second or successive 28 U.S.C.

§ 2254 petition, seeking to challenge – for the sixth time – his 1997 state court

convictions for felony possession of a controlled drug and escape from lawful

custody.  Less than three months ago, we denied Mr. Martin’s fifth attempt to

collaterally attack his state convictions.  In re Martin , No. 08-5107 (10th Cir.

Aug. 25, 2008).  We denied authorization, after recounting Mr. Martin’s history

of repeatedly raising the same claims and arguments in his numerous

unauthorized second or successive § 2254 petitions and motions for authorization. 

We explained to him, again, that any claim that was raised in a prior application

may not be authorized for filing in a successive § 2254 petition, and that the

circuit court may only authorize a new claim that is based on either a showing of
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new evidence of actual innocence or on new, retroactively-applied constitutional

law.  See 28 U.S.C. § 2244(b)(1) and (2).  Further, we warned Mr. Martin that

further frivolous collateral attacks could subject him to sanctions.

In this motion for authorization, Mr. Martin again seeks to raise the same

claims he has been seeking to raise in his prior unauthorized, successive § 2254

petitions and his prior requests for authorization, namely, that he was acquitted of

the crime of unlawful possession of a controlled drug with intent to distribute,

and, having been so acquitted, his conviction for possession violates his

constitutional rights.  We deny authorization.  See § 2244(b)(1).

As warned, we impose the following sanction:  Any further applications

filed by Mr. Martin in this court for authorization to file any additional collateral

attacks on his state convictions and sentence will be deemed denied on the

thirtieth day unless this court otherwise orders.  We warn Mr. Martin that, if,

despite this sanction, he persists in filing unauthorized second or successive

habeas claims, frivolous motions for authorization, or otherwise fails to comply

with the authorization requirements set forth in § 2244(b), we may consider

additional sanctions, including monetary sanctions.

Accordingly, the motion for authorization is DENIED.  This denial of

authorization is not appealable and “shall not be the subject of a petition for

rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E).  Any future
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motion by Mr. Martin for authorization to file a second or successive § 2254

petition will be deemed denied on the thirtieth day unless this court otherwise

orders.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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