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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

DANNY RAY EVANS,

Movant.

No. 08-5175

ORDER

Before McCONNELL , EBEL , and TYMKOVICH , Circuit Judges.

Danny Ray Evans was convicted following a jury trial of conspiring to

possess and distribute cocaine base and carrying a firearm in relation to a drug

trafficking crime.  He was sentenced to 235 months on the conspiracy count and

60 months on the firearm count.  His convictions and sentences were affirmed on

direct appeal.  His first 28 U.S.C. § 2255 habeas petition was denied and the

denial was affirmed on appeal.  He has previously sought authorization to file a

second or successive § 2255 petition based on United States v. Booker, 125 S. Ct.

738 (2005), and that request was denied. 

Mr. Evans now seeks authorization to file a second or successive § 2255

motion, arguing that the Supreme Court’s decision in United States v. Kimbrough ,

128 S. Ct. 558 (2007), which dealt with reducing the sentencing disparity between

crack cocaine and cocaine powder, may provide him with relief from his sentence.
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Mr. Evans acknowledges, however, that the Supreme Court has not decided

whether Kimbrough  should be made retroactive to cases on collateral review. 

Because of this, he asks this court to stay this matter until the Supreme Court

rules on the retroactivity issue.  Under 28 U.S.C. § 2244 (D), we are required to

“grant or deny the authorization to file a second or successive application not

later than 30 days after the filing of the motion.”  Mr. Evans has not provided us

with any authority that would allow us to stay this statutory deadline.  

We note, however, that the Sentencing Guidelines were amended at the end

of 2007 to address the sentencing disparity between crack cocaine and cocaine

powder and that those amendments were made retroactive.  Mr. Evans may file a

motion in the district court pursuant to 18 U.S.C. § 3582(c)(2) to reduce his term

of imprisonment based on the newly lowered Sentencing Guidelines.

Authorization to file a second or successive § 2255 motion is DENIED

without prejudice to re-filing if Kimbrough  is made retroactive to cases on

collateral review.  This denial of authorization is not appealable and shall not be

the subject of a petition for rehearing or for a writ of certiorari.  See 28 U.S.C.

§ 2244(b)(3)(E).  The request for a stay of this matter is DENIED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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