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FOR THE TENTH CIRCUIT

In re:

CHARLES ANTHONY LOUIE,

Movant.

No. 08-6019

ORDER

Before MURPHY , HARTZ, and GORSUCH , Circuit Judges.

Movant Charles Anthony Louie, an Oklahoma state inmate proceeding

pro se, was convicted in 1998 in Oklahoma state court of two counts of

first-degree murder and was sentenced to two life sentences.  In 2001, Louie filed

a § 2254 petition collaterally challenging that conviction.  The district court

denied his § 2254 petition, and this court denied him a certificate of appealability. 

Louie v. Poppell, No. 03-6076 (10th Cir. July 28, 2003).  Louie has now filed a

motion in this court for leave to file a second or successive § 2254 habeas corpus

petition under 28 U.S.C. § 2244.  We deny leave.

To obtain permission to file a second or successive § 2254 petition, Louie

must show that he has not raised his claim in a previous habeas petition,

28 U.S.C. § 2244(b)(1), and that his new claim either “relies on a new rule of

constitutional law, made retroactive to cases on collateral review by the Supreme
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Court, that was previously unavailable,” id . § 2244(b)(2)(A), or depends on facts,

previously undiscoverable through the exercise of due diligence, that would

establish by clear and convincing evidence that he was not guilty of the offense,

id . § 2244(b)(2)(B).

Louie wishes to assert a claim that his constitutional rights were violated

because his trial and appellate counsel were ineffective.  He states that he “seeks

to file a relation back to doctrine petition,” Mot. at 5 (citing Mayle v. Felix,

545 U.S. 644 (2005)).  Mayle, however, addressed the circumstances under which

an amended habeas petition may relate back to an original habeas petition under

Fed. R. Civ. P. 15(c)(2).  Mayle, 545 U.S. at 649-50, 664.  Louie does not seek to

amend an already existing original habeas petition; he seeks to file an entirely

new petition.  Mayle, therefore, does not support Louie’s position.

Further, Louie’s claim does not meet the requirements of § 2244(b)(2)(B). 

Louie presents no newly discovered evidence because all of the facts underlying

his claim were (1) known to him either at the time of trial or later when he filed

his first § 2254 petition, or (2) could have been discovered by the exercise of due

diligence.  He has not demonstrated that there is any evidence not previously

available or discoverable, or that his claimed evidence establishes by clear and

convincing proof that he is not guilty of the offense.
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Accordingly, we DENY Louie leave to file a second or successive § 2254

petition.  This denial of authorization is not appealable and may not be the subject

of a petition for rehearing or for a writ of certiorari.  See 28 U.S.C.

§ 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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