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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

RICKKE L. GREEN,

Movant.

No. 08-6025
(D.C. No. 5:07-CV-01071-R)

(W.D. Okla.)

ORDER

Before TACHA , KELLY , and TYMKOVICH , Circuit Judges.

Movant Rickke L. Green, an Oklahoma state prisoner, has filed a motion

for remand relating to his attempt to file an unauthorized second or successive

28 U.S.C. § 2254 habeas petition.  We deny the motion and dismiss the matter. 

Some background explanation is necessary.  Green, a prolific pro se

litigator who is under filing restrictions as to any civil filings, filed a motion with

this court in August 2007, entitled “Petition for Appellate Court Adjudication of

Habeas Corpus Petition under All Writs Act,” essentially asking this court to

adjudicate an attached § 2254 habeas petition.  Green’s proposed § 2254 petition

asserted constitutional claims against the State of Oklahoma, and sought, as relief,

to be released from his imprisonment for his September 2005 state court

conviction and sentence for possession of contraband in a penal institution. 

Appellate Case: 08-6025     Document: 0101154708     Date Filed: 03/31/2008     Page: 1     



-2-

Green wanted this court to rule on his § 2254 petition, instead of the district

court, because, he claimed, the district court had engaged in misconduct in

dismissing his prior habeas petitions.  We denied the motion and transferred the

matter to the district court for its consideration of the proposed § 2254 petition in

the first instance.  In re Green, No. 07-6182 (Aug. 22, 2007). 

Following our transfer, the district court referred the matter to a magistrate

judge, who concluded that Green had filed seven prior § 2254 petitions, five of

which had been dismissed without prejudice, and two of which had been

dismissed on the merits.  Report and Recommendation, Doc. 24 at 3-6, Green v.

Sirmons, No. 5:07-CV-01071-R (W.D. Okla. Jan. 3, 2008).  It also concluded that

Green’s proposed § 2254 petition was a second or successive habeas petition.

Prisoners are prohibited from filing a second or successive habeas petition

in district court unless they first “move in the appropriate court of appeals for an

order authorizing the district court to consider the application.” 28 U.S.C.

§ 2244(b)(3)(A).  Because Green had not obtained such authorization, the district

court transferred the petition, along with Green’s subsequently-filed motion to

file a supplemental habeas petition, back to this court so that Green could seek

prior authorization from this court under § 2244(b).  See Coleman v. United

States, 106 F.3d 339, 341 (10th Cir. 1997) (per curiam) (permitting district courts

to transfer unauthorized second or successive § 2254 petitions to this court). 

Rather than seek authorization to file a successive habeas petition, however,
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Green filed a motion asking this court to remand the matter back to the district

court.  

Green’s proposed § 2254 petition seeks to raise five claims: (1) the State of

Oklahoma has no constitutional procedures for providing indigent inmates with

trial transcripts and court records in order to pursue state post-conviction relief, in

violation of the Equal Protection and Due Process clauses of the Fourteenth

Amendment; (2) Oklahoma obstructed his right to access to the courts by denying

him trial transcripts and court records, in violation of the First and Fourteenth

Amendments; (3) by denying his transcripts and court records, Oklahoma is

denying his constitutional right to access to the courts; (4) Rule 1.16 of the

Oklahoma Court of Criminal Appeals, which governs applications to proceed

pro se on appeal, is unconstitutional under the Fifth and Fourteenth Amendments,

on its face and as applied to his state appeal; and (5) Oklahoma has no law,

statute, rule or other provision whereby a criminal defendant can obtain

constitutionally-required effective assistance of counsel, and such failure is the

reason he was denied effective assistance of counsel on direct appeal of his 2005

conviction. 

In his motion to supplement his § 2254 petition, Green seeks to raise six

additional claims:  (1) the state trial court intruded upon the jurisdiction of the

examining magistrate judge; (2) the state trial court had no jurisdiction because it

was not judicially assigned by the state court administrator; (3) he was denied
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counsel at his arraignment; (4) Oklahoma deprives criminal defendants of their

right to counsel; (5) Oklahoma unconstitutionally delegates judicial functions to

non-judicial officials; and (6) Oklahoma is unconstitutionally depriving criminal

defendants of their right to appear personally before a judge for arraignment.

Green asserts seven reasons in his Motion for Remand why he believes the

proposed § 2254 petition and supplement should be remanded to the district court: 

(1) the district court should not have construed his petition as a second or

successive § 2254 petition; (2) he was prevented from getting his objections to the

magistrate judge’s Report and Recommendation to the district court; (3) the

matter should be remanded to a different federal district court; (4) the Oklahoma

Attorney General should be disqualified from any further participation in this

matter; (5) the Tenth Circuit Court of Appeals should adjudicate his proposed

habeas petition because of the district court’s alleged misconduct and because of

statutory time constraints; (6) these circuit court proceedings should be

prohibited; (7) the federal district court, the Office of the Oklahoma Attorney

General, and the Oklahoma Department of Corrections should be referred to the

United States Department of Justice for investigation for criminally obstructing

justice and perpetuating an illegal imprisonment.  Mot. for Remand, filed Feb. 19,

2008, at 5-7.  He filed a motion to supplement his Motion for Remand with an

argument that the Oklahoma Court of Criminal Appeals was not constitutionally

constituted to adjudicate his direct appeal of his 2005 conviction.
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Only one of Green’s reasons for seeking a remand has any potential merit:

his argument that the district court should not have construed his petition as a

second or successive § 2254 petition.  Because Green’s proposed petition

challenges the constitutionality of numerous state procedures and rules, some of

his claims sound, on their face, like civil rights claims under 42 U.S.C. § 1983. 

The relief Green seeks as to all claims, however, is release from imprisonment for

his 2005 conviction.  Both § 1983 and the federal habeas corpus statute, § 2254,

“provide access to a federal forum for claims of unconstitutional treatment at the

hands of state officials, but they differ in their scope and operation.”  Heck v.

Humphrey, 512 U.S. 477, 480 (1994).  In Preiser v. Rodriguez, 411 U.S. 475

(1973), the Supreme Court “considered the potential overlap between these two

provisions, and held that habeas corpus is the exclusive remedy for a state

prisoner who challenges the fact or duration of his confinement and seeks

immediate or speedier release, even though such a claim may come within the

literal terms of § 1983.”  Heck, 512 U.S. at 481.

Because Green challenges the fact of his confinement and seeks release

from his imprisonment for his 2005 conviction, we conclude that the district court

properly classified his claims as an application for habeas relief under § 2254. 

Based on our review of the record, we also conclude, as did the district court, that

Green has previously filed at least two § 2254 habeas petitions challenging his

2005 conviction that were dismissed with prejudice on the merits.  Thus, the
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district court correctly ruled that Green’s proposed § 2254 petition is an

unauthorized second or successive § 2254 petition, and that circuit court

authorization under § 2244(b) is required.

Green has not sought such authorization from this court.  Therefore, he is

prohibited from filing his proposed § 2254 petition in the district court, and there

is no basis for remanding the matter to the district court.  We warn Green that any

further effort by him to begin a collateral attack on his state court conviction

without satisfying all of the requirements set forth in § 2244(b) could lead to the

imposition of sanctions.  

Accordingly, the motion for leave to supplement argument is GRANTED,

the motion for remand is DENIED, and the matter is TERMINATED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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