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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In Re: ELLIS E. TALMASEY,
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(W.D. Okla.)

ORDER

Before LUCERO , O’BRIEN , and GORSUCH , Circuit Judges.

Petitioner Ellis E. Talmasey, an Oklahoma state prisoner, seeks an order of

mandamus, a stay, and reconsideration of this court’s denial of his motion for

appointment of counsel in connection with his pursuit of claims related to the

denial of parole and inability to obtain information relating to the Native-

American gaming industry in Oklahoma.  He also asks for permission to proceed

in forma pauperis.    

In proceedings before the district court, Mr. Talmasey’s case was dismissed

without prejudice on September 21, 2007, and his motions for a new trial were

denied by October 25, 2007.  Mr. Talmasey did not file a Notice of Appeal.  See

Fed. R. App. P. 3, Fed. R. App. P. 4.  And “the timely filing of a notice of appeal

in a civil case is a jurisdictional requirement.”  Bowles v. Russell, 127 S. Ct.
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2360, 2366 (2007).  The failure to file a notice of appeal is fatal to

Mr. Talmasey’s attempts to seek relief from this court.  

Mandamus relief “is not a substitute for an appeal, and it is not a vehicle to

relieve persons of the consequences of their previous decision not to pursue

available procedures and remedies.”  Weston v. Mann (In re Weston), 18 F.3d

860, 864 (10th Cir. 1994).  The district court’s orders were properly reviewable

by way of appeal, and therefore mandamus relief is unavailable to Mr. Talmasey. 

In addition, a prerequisite for the court of appeals’ consideration of a motion for a

stay pending appeal is appellate jurisdiction over an underlying appeal.  See

Desktop Direct, Inc. v. Digital Equip. Corp., 993 F.2d 755, 756-57 (10th Cir.

1993).  Furthermore, we decline to revisit our denial of his motion for

appointment of counsel for a nonexistent appeal.  Finally, Mr. Talmasey has

failed to raise a non-frivolous argument, as required for in forma pauperis status. 

See 28 U.S.C. § 1915(e)(2)(B)(I). 

We deny all of the requests raised in Mr. Talmasey’s petition for a writ of

mandamus, his “Motion Ex Parte,” and his Motion for Leave to Proceed on

Appeal Without Prepayment of Costs or Fees. 

Entered for the Court,

ELISABETH A. SHUMAKER, Clerk

Appellate Case: 08-6029     Document: 0101148214     Date Filed: 03/18/2008     Page: 2


	Page 1
	1
	2
	3
	4

	Page 2

		Superintendent of Documents
	2012-03-13T18:34:03-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




