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ORDER

Before TACHA , LUCERO , and McCONNELL , Circuit Judges.

Movant Travis L. O’Neal, an Oklahoma state prisoner proceeding pro se,

has filed a motion asking this court to remand back to the district court a motion

that O’Neal attempted to file in district court.  The district court determined it

lacked jurisdiction over the filing because it constituted an unauthorized second

or successive 28 U.S.C. § 2254 petition, and it transferred the matter to this court. 

We deny the motion for remand.

O’Neal was convicted of first degree murder in 2005, and filed his first

§ 2254 petition challenging that conviction in September 2007.  The district court

denied the petition on January 9, 2008.  On January 23, 2008, O’Neal filed a

motion for reconsideration, which is now the subject of this remand motion.  In

the motion for reconsideration, O’Neal argued that the district court had erred in

denying his § 2254 petition.  He also asked to amend his original § 2254 petition,
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stating that he had filed it without his trial transcripts, but now had them and

wanted to amend his petition so he could properly pursue his claims.  O’Neal’s

motion ostensibly was filed pursuant to Fed. R. Civ. P. 59(e).  

Because O’Neal sought to amend his prior petition in order to present new

evidence, and possibly new claims, the district court ruled that it must construe

the motion for reconsideration as a second or successive § 2254 petition. 

Authorization from the appropriate circuit court of appeals is required before a

state prisoner may file a second or successive § 2254 petition.  See 28 U.S.C.

§ 2244(b)(3).  The district court transferred the matter to this court pursuant to

28 U.S.C. § 1631, to give O’Neal an opportunity to seek such authorization. 

Rather than seek authorization, O’Neal asks this court to remand the matter

back to the district court.  He argues that he was not seeking to file a second or

successive § 2254 petition, only to have the district court reconsider its denial of

his first § 2254 petition.  Notwithstanding how he captioned his motion, however,

a Rule 59(e) motion filed in a § 2254 proceeding must be treated as a second or

successive § 2254 petition, and be authorized by an appellate panel, if it asserts or

reasserts a substantive claim to set aside the movant’s conviction.  See Gonzalez

v. Crosby , 545 U.S. 524, 532 (2005) (ruling that a Rule 60(b) motion filed in a

§ 2254 proceeding that seeks to add a new claim for relief or attacks the federal

court’s previous resolution of a § 2254 claim on the merits is “effectively
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indistinguishable” from seeking habeas relief, and should be considered a second

or successive habeas petition).

O’Neal’s motion for reconsideration challenges the district court’s previous

denial of his § 2254 petition on the merits, and it seeks to amend his previous

petition in order to add new evidence and to assert or reassert claims to set aside

his conviction.  Thus, the district court correctly ruled it constitutes a second or

successive § 2254 motion, requiring authorization from this court before it can be

filed.  O’Neal does not seek authorization from this court and therefore is

prohibited from filing his motion in the district court.  There is no basis for

remanding the matter to the district court.

Accordingly, the motion for remand is DENIED, and the matter is

TERMINATED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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