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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re: WARREN DEAN SINGLEY, 

Movant.
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(W.D. Okla.)

ORDER

Before TACHA , MURPHY  and HARTZ, Circuit Judges.

Warren Dean Singley was convicted in Oklahoma state court of assault and

battery with intent to kill, assault and battery with a dangerous weapon, two

counts of first degree rape, and forcible oral sodomy.  He was sentenced to

concurrent one-hundred-year prison sentences on all counts.  After he pursued a

direct appeal and post-conviction proceedings in state court, he filed a petition for

a writ of habeas corpus under 28 U.S.C. § 2254.  The district court denied the

petition, and this court denied a certificate of appealability and dismissed the

appeal.  Singley v. Fatkin , No. 03-6313, slip op. at 9-10 (10th Cir. May 28, 2004). 

Subsequently, Mr. Singley filed a second § 2254 petition in the district court,

which transferred it to this court so he could seek authorization to file it under

28 U.S.C. § 2244(b)(3).  He then filed in this court his motion for authorization to

file a second or successive § 2254 petition.
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A movant seeking to bring a second or successive § 2254 petition may

proceed only with a claim not presented in a prior application that “relies on a

new rule of constitutional law, made retroactive to cases on collateral review by

the Supreme Court, that was previously unavailable,” 28 U.S.C. § 2244(b)(2)(A),

or relies on facts that “could not have been discovered previously through the

exercise of due diligence” and that “if proven and viewed in light of the evidence

as a whole, would be sufficient to establish by clear and convincing evidence that,

but for constitutional error, no reasonable factfinder would have found the

applicant guilty of the underlying offense,” id. § 2244(b)(2)(B).  Mr. Singley

seeks to proceed under § 2244(b)(2)(B) on claims that (1) by denying trial

counsel’s motion to withdraw without holding an evidentiary hearing, the trial

judge created or allowed to exist an actual conflict of interest between attorney

and client that resulted in his attorney performing ineffectively, and (2) his

appellate counsel was ineffective for failing to argue the conflict issue on direct

appeal.

Mr. Singley cannot proceed with these claims.  He raised claims of

ineffective assistance of trial counsel and appellate counsel in his first § 2254

petition.  See Singley, No. 03-6313, slip op. at 3, 6-8.  Under 28 U.S.C.

§ 2244(b)(1), “[a] claim presented in a second or successive habeas corpus

application under section 2254 that was presented in a prior application shall be

dismissed.”  And even if § 2244(b)(1) were inapplicable, Mr. Singley has failed to
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show that § 2244(b)(2)(B) is satisfied.  It appears that either he knew of the

pertinent facts at the time of his trial or, had he exercised due diligence, he could

have discovered those facts before proceeding with his first habeas petition. 

Further, his evidence is not “sufficient to establish by clear and convincing

evidence that, but for constitutional error, no reasonable factfinder would have

found [him] guilty” of the offenses charged, as required by § 2244(b)(2)(B)(ii).

Mr. Singley’s motion for authorization to file a second or successive

§ 2254 habeas petition is DENIED.  This denial of authorization is not appealable

and “shall not be the subject of a petition for rehearing or for a writ of certiorari.” 

28 U.S.C. § 2244(b)(3)(E).  

Entered for the Court,

ELISABETH A. SHUMAKER, Clerk
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