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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

RODNEY EUGENE CHEADLE,

Movant.

No. 08-6050
(D.C. No. 07-CV-1340-JC)

(W.D. Okla.)

ORDER

Before LUCERO , O’BRIEN  and HOLMES , Circuit Judges.

Movant Rodney Eugene Cheadle, an Oklahoma state prisoner proceeding

pro se, has filed a motion for authorization to file a second or successive

28 U.S.C. § 2254 habeas corpus petition, seeking to challenge his 1999

convictions for two counts of unlawful distribution of a controlled dangerous

substance within one thousand feet of a public school; felonious possession of a

firearm; maintaining a place for keeping or selling of drugs; unlawful possession

of paraphernalia, unlawful possession of stolen property; and solicitation for

murder in the first degree.  (Oklahoma case No. CF-98-301).  We deny

authorization because Cheadle, by his own admission, does not satisfy any of the

authorization requirements.
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Cheadle filed his first § 2254 petition challenging his 1999 convictions in

2003, which was denied by the district court.  Cheadle v. Fatkin , No. CIV-03-195

(W.D. Okla. Apr. 12, 2005) (unpublished order).  Cheadle did not appeal.  In

2005, Cheadle sought authorization from this court to file a second or successive

§ 2254 petition challenging his 1999 convictions, but we denied authorization. 

Cheadle v. Fatkin , No. 05-6176 (10th Cir. Sept. 20, 2005) (unpublished order).

In November 2007, Cheadle attempted to file a second or successive § 2254

motion in district court.  Before a second or successive § 2254 petition can be

filed in the district court, a petitioner is required to move in the appropriate court

of appeals for an order authorizing the district court to consider his application. 

28 U.S.C. § 2244(b)(3).  Because Cheadle had failed to seek or obtain this

authorization, the district court transferred the matter to this court pursuant to

28 U.S.C. § 1631, to give Cheadle an opportunity to seek such authorization.  

In his current motion for authorization, Cheadle seeks to present a claim

that the state court of appeals improperly engaged in fact-finding, and failed to

order a new trial or a new sentencing jury, in violation of his constitutional rights. 

A circuit court may authorize the filing of the second or successive application

only if it presents a claim that was not previously raised and either “relies on a

new rule of constitutional law, made retroactive to cases on collateral review by

the Supreme Court, that was previously unavailable,” 28 U.S.C. § 2244(b)(2)(A),

or depends on facts, previously undiscoverable through the exercise of due
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diligence, that would establish by clear and convincing evidence that he was not

guilty of the offense, id . § 2244(b)(2)(B).  Cheadle admits that his proposed claim

does not rely on any new evidence or new law, and we agree.  

Accordingly, we DENY Cheadle authorization to file a second or

successive § 2254 petition.  This denial of authorization is not appealable and

may not be the subject of a petition for rehearing or for a writ of certiorari.  See

28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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