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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

McSHA PROPERTIES, INC.,

Petitioner.

No. 08-6064
(D.C. No. 5:08-CR-04-HE-1)

(W.D. Okla.)

ORDER

Before BRISCOE , LUCERO , and GORSUCH , Circuit Judges.

McSha Properties, Inc. has filed a petition for a writ of mandamus

requesting that this court order the district court to accept a plea agreement

between McSha and the United States.  Currently it appears that there are no

charges pending against McSha, as on April 22, 2008, the district court dismissed

the charges and terminated the proceedings before it.  McSha appealed (appeal

No. 08-6106).  We ordered McSha to show cause why the dismissal does not moot

this original proceeding, and we have reviewed McSha’s response.

The mandamus petition is moot, because the relief McSha seeks –

compelling the district court to accept the plea agreement – cannot be provided in

the absence of any pending charges against McSha.  Thus, McSha implicitly

requests that this panel also reverse the dismissal of the charges.  “[T]he remedy
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of mandamus is a drastic one, to be invoked only in extraordinary situations.” 

Allied Chem. Corp. v. Daiflon, Inc., 449 U.S. 33, 34 (1980) (per curiam).  “In

order to insure that the writ will issue only in extraordinary circumstances [the

Supreme] Court has required that a party seeking issuance have no other adequate

means to attain the relief he desires and that he satisfy the burden of showing that

his right to issuance of the writ is clear and indisputable.”  Id. (citations,

quotations, and alteration omitted).  McSha has an adequate alternative remedy in

the form of its pending direct appeal.  See Weston v. Mann (In re Weston),

18 F.3d 860, 864 (10th Cir. 1994) (“[M]andamus is not a substitute for an

appeal.”).  We recognize that the United States has moved to dismiss the direct

appeal, but the possibility of dismissal does not make the appeal inadequate so as

to support a mandamus proceeding.

The petition for a writ of mandamus is DENIED.  McSha’s motion to

consolidate this proceeding and appeal No. 08-6106 is DENIED as moot.      

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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