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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

ALVIN PARKER,

Movant.

No. 08-6089

ORDER

Before KELLY , O’BRIEN , and TYMKOVICH , Circuit Judges.

Movant Alvin Parker, an Oklahoma state prisoner proceeding pro se, has

filed a motion seeking authorization to file a second or successive 28 U.S.C.

§ 2254 habeas petition.  He claims to have new evidence that a key witness

against him testified falsely.  We conclude that Mr. Parker has not made a prima

facie showing that his alleged new evidence satisfies the requirements for

authorization and, therefore, deny the motion.

Mr. Parker was tried in Oklahoma state court for the 1985 shooting death of

an Oklahoma City police officer.  After a retrial in 1990, Mr. Parker was

convicted of second-degree murder after a former felony conviction.  He was

sentenced to 199 years’ imprisonment.  He appealed, and, in 1994, the Oklahoma

Court of Criminal Appeals affirmed his conviction.  He has filed four § 2254

petitions in federal court challenging that conviction.  See Parker v. Champion ,
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Mr. Parker did not include any portion of the relevant trial transcripts in his1

motion for authorization.  This court still has those transcripts on file, however, in
connection with our recent denial of COA in Mr. Parker’s last § 2254 proceeding.

-2-

148 F.3d 1219, 1220-21 (10th Cir. 1998) (describing Mr. Parker’s appellate and

habeas history and affirming denial of his third § 2254 petition); Parker v.

Sirmons, 237 F. App’x 334, 337 (10th Cir. 2007) (denying a certificate of

appealability (COA) from the denial of his fourth § 2254 petition).

New Evidence Claim .  In his current motion for authorization, Mr. Parker

asserts he has new evidence that demonstrates the state knowingly allowed a key

witness, his cousin Glenn Briggs, to testify falsely at his trial.  His new evidence

is a January 2008 newspaper article about his case, in which prosecutors are

quoted as saying they had not made a deal with Mr. Briggs in exchange for his

testimony.  Mot. at 6; Attach. at 10.  Mr. Parker contends this contradicts

Mr. Briggs’ trial testimony that he was testifying in exchange for the state’s

agreement to reduce the murder charges against him.  Mr. Parker argues this

demonstrates that Mr. Briggs lied at trial and that the state knowingly allowed

Mr. Briggs to testify falsely.  He claims this evidence would have been useful to

the defense and would have changed the verdict against him.  

At trial, Mr. Briggs testified that on the night in question, he helped

Mr. Parker steal a television from a hotel room, and after the two fled in separate

directions, he heard three gunshots.   Transcript of Record, Vol. III at 668-70,1

State v. Parker, No. CRF-85-698.  When he saw Mr. Parker the next day, Mr.
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Parker had bloodstains on the same pants he had worn the night before and told

Mr. Briggs he had killed a policeman.  Id . at 672-74.  Mr. Briggs testified that a

few days later, Mr. Parker was visiting his home when a man came to the house

with a gun, said he was very angry that Mr. Parker had sold him a policeman’s

gun that had been used to kill a police officer, and put the gun on a table and left. 

Id . at 676-77.  When Mr. Briggs took Mr. Parker home, Mr. Parker took the gun

with him.  Id . at 678.  

Mr. Briggs admitted to the jury that he had lied to police during the first

several interviews, and had not mentioned Mr. Parker’s involvement at all.  Id . at

679-81, 687.  He testified that, after he was charged with second-degree murder,

he disclosed Mr. Parker’s involvement and agreed to testify truthfully at trial

about that involvement as part of the state’s agreement to reduce the murder

charges against him.  Id .   

Mr. Parker argues in his motion for authorization that Mr. Briggs’

testimony that he was testifying in exchange for reduced charges made it appear

to the jury that he was a cooperating witness, and that he had given prior untrue

statements to the police only to protect Mr. Parker.  Mr. Parker argues if the jury

had known that Mr. Briggs did not have a deal with the prosecutors, it would have

believed his earlier police statements that Mr. Parker was not involved.  He

further asserts that if he had known Mr. Briggs had not made a deal, he would

have taken the stand in his own defense and testified that he, Mr. Parker, was at
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home during the murder and that Mr. Briggs had asked him to hold the gun for

safekeeping.

Analysis.  A state prisoner may not file a second or successive § 2254

motion in district court unless it is first authorized by a panel of the appropriate

court of appeals.  28 U.S.C. § 2244(b)(3)(A).  A court of appeals may authorize

such a filing “only if it determines that the application makes a prima facie

showing that the applicant satisfies” the requirements of § 2244(b)(2)(B). 

Id. § 2244(b)(3)(C).  With respect to new evidence claims, § 2244(b)(2)(B)

requires that “the factual predicate for the claim could not have been discovered

previously through the exercise of due diligence,” and that “the facts underlying

the claim, if proven and viewed in light of the evidence as a whole, would be

sufficient to establish by clear and convincing evidence that, but for constitutional

error, no reasonable factfinder would have found the applicant guilty of the

underlying offense.”  Id. § 2244(b)(2)(B)(i)-(ii).   

A “prima facie showing” sufficient to obtain circuit court authorization of a

new evidence claim is “simply a sufficient showing of possible merit to warrant a

fuller exploration by the district court.”  Bennett v. United States, 119 F.3d 468,

469 (7th Cir. 1997).  “If in light of the documents submitted with the application

it appears reasonably likely that the application satisfies the stringent

requirements for the filing of a second or successive petition, we shall grant the

application.”  Id . at 469-70.
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Courts have recognized that Congress was guided by the Supreme Court’s2

decision in Sawyer v. Whitley, when it formulated the “no reasonable factfinder”
test in § 2244(b)(2)(B)(ii).  See In re Brown , 457 F.3d 392, 395 (5th Cir. 2006);
Ross v. Berghuis, 417 F.3d 552, 557 n.4 (6th Cir. 2005); In re Williams, 330 F.3d
277, 283 (4th Cir. 2003); Thompson v. Calderon , 151 F.3d 918, 923 (9th Cir.
1998); see also  2 Randy Hertz & James S. Liebman, Federal Habeas Corpus
Practice & Procedure, § 28.3e, at 1459-60 (5th ed. 2005) (“Section 2244(b)(2)(B)
appears to adopt an ‘innocence’ standard that is roughly equivalent to the
Supreme Court’s definition of ‘innocence’ or ‘manifest miscarriage of justice’ in
Sawyer v. Whitley.”). 

-5-

From our review of the motion, including the alleged new evidence, we

cannot conclude that Mr. Parker has made a prima facie showing.  First, unsworn

information in a newspaper article is inadmissible hearsay.  See Roberts v. City of

Shreveport, 397 F.3d 287, 295 (5th Cir. 2005) (stating that newspaper articles are

“classic, inadmissible hearsay”); see also New England Mut. Life Ins. Co. v.

Anderson , 888 F.2d 646, 650-51 (10th Cir. 1989) (agreeing that newspaper article

was inadmissible hearsay).  Second, even assuming the statement is admissible

and could be used to impeach some aspect of Mr. Briggs’ testimony, that alone is

insufficient to make a clear and convincing showing, in light of the evidence as a

whole, that no reasonable factfinder would have found Mr. Parker guilty.  

The Supreme Court has held that impeachment evidence is rarely sufficient

to meet the “no reasonable factfinder” test to certify a successive § 2254 petition. 

See Sawyer v. Whitley, 505 U.S. 333, 349 (1992).   In Sawyer, the Supreme Court2

rejected a new evidence claim that tended to undermine the credibility of a key

prosecution witness, stating that “[t]his sort of latter-day evidence brought
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forward to impeach a prosecution witness will seldom, if ever, make a clear and

convincing showing that no reasonable juror would have believed the heart of [the

witness’s] account of petitioner’s actions.”  Id . at 349.   

The newspaper statement is not sufficient to make a clear and convincing

showing that, in light of it, no reasonable factfinder would have believed the

whole of Mr. Brigg’s testimony, or that it would have negated the other,

unimpeached testimony presented at trial.  The evidence against Mr. Parker at

trial was strong.  In addition to Mr. Briggs’ testimony, “jurors heard eye

witnesses link Mr. Parker to the scene and identify Mr. Parker as having the same

physical characteristics as the murderer; . . . they heard police testify to finding

Mr. Parker hiding in a crawl space next to a box that contained the murder

weapon, and they heard testimony that Mr. Parker’s fingerprints were found on

that box.”  Parker, 237 F. App’x at 336-37.

Moreover, we cannot agree with Mr. Parker’s assertion that the statement

would have helped the defense.  Evidence that a prosecution witness entered into

a plea deal with the prosecution in exchange for his testimony is usually

considered impeachment evidence used against that witness to show bias or

interest.  Cf. Giglio v. United States, 405 U.S. 150 (1972) (holding that evidence

of undisclosed agreement not to prosecute government’s key witness in exchange

for witness’s testimony constituted violation of Brady  v. Maryland , 373 U.S. 83

(1963)).  Mr. Parker’s theory that the alleged lack of a deal means that jurors
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would have believed Mr. Brigg’s earlier police statements rather than his trial

testimony is speculative at best.  Equally speculative is Mr. Parker’s assertion that

he would have testified in his own defense had he known of the alleged lack of a

deal.  

In summary, we cannot conclude from the motion for authorization and the

accompanying documentation that it is reasonably likely that the proposed new

evidence, if proven and viewed in light of the evidence as a whole, would be

sufficient to establish that no reasonable factfinder would have found Mr. Parker

guilty of the offense.  See § 2244(b)(2)(B)(ii).  Accordingly, the motion for

authorization is DENIED and the matter is DISMISSED.  This denial of

authorization is not appealable and shall not be the subject of a petition for

rehearing or for a writ of certiorari.  See 28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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