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ORDER

Before LUCERO, HARTZ, and GORSUCH, Circuit Judges.

Jesus Adolpho Tinajero-Porras was convicted and sentenced on various drug

trafficking charges in the U.S. District Court for the Western District of Oklahoma.  Prior

to sentencing, the district entered a preliminary order of property forfeiture pursuant to 21

U.S.C. § 853.  Following sentencing, Mr. Tinajero-Porras filed a notice of appeal.  This

court affirmed the convictions and sentences.  United States v. Tinajero-Porras, Case No.

07-6041 (10th Cir. Apr. 29, 2008) (unpublished).  No issues relating to the forfeiture

order were raised on appeal.     

Ultimately, a final order relating to the disposition of the forfeited property was

entered.  Mr. Tinajero-Porras, acting without counsel, filed a notice of his intent to appeal

that final forfeiture order and the court opened Case No. 08-6129.  Noting the probable
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lack of appellate jurisdiction, this court issued an order in that appeal requesting the

parties to show cause why the appeal should not be dismissed.  

The United States responded with the “Government’s Memorandum Regarding

Jurisdiction.”  Mr. Tinajero-Porras has filed "Appellant's Memoranda Regarding Whether

the Court has Jurisdiction to Entertain Appeal to a Final Order."  

Mr. Tinajero-Porras principally argues that this court has jurisdiction over final

orders of the district court (28 U.S.C. § 1291) and that the order of forfeiture entered prior

to his original appeal was captioned as "preliminary" while the order at issue in this

appeal was captioned as "final." 

A preliminary order of forfeiture is final as to the defendant and is considered part

of the criminal sentence.  United States v. Libretti, 38 F.3d 523, 527 (10th Cir. 1994). 

Because a preliminary order of forfeiture is a final appealable order terminating a

defendant’s interests in property, a defendant may not later appeal from a final order of

forfeiture.  United States v. Libretti, Case No. 97-8039, at *4 (10th Cir. Sept. 9, 1998)

(unpublished) (citing United States v. Christunas, 126 F.3d 765, 767-68 (6th Cir. 1997);

see also United States v. De Los Santos, 260 F.3d 446, 448 & n.1 (5th Cir. 2001) ("All

the other circuits that have ruled on the issue before this court have ruled that a

preliminary order of forfeiture is a final judgment that must be appealed within the time

limits of Rule 4(b) of the Federal Rules of Appellate Procedure.")

Mr. Tinajero-Porras did not raise any issues relating to forfeiture when he timely

appealed his conviction and sentence.  To the extent he now wishes to appeal the
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forfeiture issue, as the United States has argued in its memorandum, the attempted appeal

is untimely.

Mr. Tinajero-Porras argues in the alternative that this court has the authority to

recall the mandate issued in the appeal of his sentence and conviction in Case No. 07-

6041 in order to address the forfeiture issue that was not raised in the direct appeal.  He

states he instructed his appellate attorney to appeal the preliminary forfeiture order but

that the attorney failed to do so.  

The U.S. Supreme Court has held that circuit courts have the inherent power to

recall their mandates.  Calderon v. Thompson, 523 U.S. 538, 549 (1998).  The Court has

cautioned, however, that "the power can be exercised only in extraordinary

circumstances."  Id. at 550.  "The sparing use of the power demonstrates that it is one of

last resort, to be held in reserve against grave, unforeseen, contingencies."  Id.

This is not one of those extraordinary situations where a recall of the mandate is

warranted.         

Case No. 08-6129 is dismissed for lack of appellate jurisdiction and the motion to

recall the mandate in Case No. 07-6041 is denied.   

Entered for the Court
ELISABETH A. SHUMAKER
Clerk of Court

by:
Douglas E. Cressler
Chief Deputy Clerk
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