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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

BEN EZRA LYONS,

Movant.

No. 08-6132
(D.C. No. 5:08-CV-00540-C)

(W.D. Okla.)

ORDER

Before KELLY, EBEL, and HARTZ, Circuit Judges.

Movant Ben Ezra Lyons, an Oklahoma state prisoner appearing pro se, has

filed a motion for remand relating to his attempt to file an unauthorized second or

successive 28 U.S.C. § 2254 petition in district court.  We deny the motion for

remand and dismiss the matter.

Mr. Lyons pleaded guilty in 2003 to robbery with a dangerous weapon and

was sentenced to fifteen years’ imprisonment.  He did not file a direct appeal, but

filed a § 2254 petition challenging his conviction and sentence in 2004.  The

district court denied the petition, and this court denied Mr. Lyons a certificate of

appealability.  Lyons v. Sirmons, 145 F. App’x 630, 632 (10th Cir. 2005).  In May

2008, Mr. Lyons attempted to file an unauthorized second or successive § 2254

petition.  Because Mr. Lyons already filed a § 2254 petition, he is required to first
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obtain authorization from this court before he can file a second or successive

§ 2254 petition in district court.  See 28 U.S.C. § 2244(b)(3).  The district court 

transferred the matter to this court, to give Mr. Lyons an opportunity to seek such

authorization.

Rather than seek authorization, Mr. Lyons has filed a motion asking this

court to remand the matter back to the district court so it can rule on his proposed

§ 2254 petition.  He seeks to present a claim based on a 2006 Oklahoma state

court ruling that a jury must be instructed that a defendant convicted of robbery

with a dangerous weapon must serve eighty-five percent of the sentence imposed

before becoming eligible for parole.  See Anderson v. State, 130 P.3d 273, 278

(Okla. Crim. App. 2006).  He argues that Anderson should be applied

retroactively to him, and that, as a result of Anderson, he did not knowingly and

intelligently enter his guilty plea.

Mr. Lyons contends that this claim is not a “second or successive” § 2254

claim, and that he therefore does not need authorization from this court to file it,

because he raises a claim that could not have been raised in his earlier petition. 

He cites Stewart v. Martinez-Villareal, 523 U.S. 637, 644-45 (1998), in which the

Supreme Court held a competency claim raised in petitioner’s first habeas petition

but dismissed as unripe, and re-asserted in a second petition as soon as it became

“ripe” for consideration, should be considered a first, not a successive, habeas

claim.  That case is distinguishable from Mr. Lyon’s proposed claim.  A claim
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based on new evidence or new law is eligible for filing in a second § 2254

petition, but only if it is first certified by the circuit court as being based either on

“a new rule of constitutional law, made retroactive to cases on collateral review

by the Supreme Court, that was previously unavailable,” id. § 2244(b)(2)(A), or

on facts, previously undiscoverable through the exercise of due diligence, that

would establish by “clear and convincing evidence that, but for constitutional

error,” the movant would not have been found guilty of the offense,

id. § 2244(b)(2)(B).

Mr. Lyons has declined to seek such authorization, and nothing in his

motion for remand suggests that his proposed claim meets the standards for such

authorization.  See Tyler v. Cain, 533 U.S. 656, 663 (2001) (holding that a new

rule of constitutional law is made retroactive to cases on collateral review only

when the Supreme Court explicitly holds that the rule it announced applies

retroactively to such cases).  Absent such authorization, Mr. Lyons is prohibited

from filing his claim in the district court.  Thus, there is no basis for remanding

the matter.  
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Accordingly, the motion for remand is DENIED, and the matter is

TERMINATED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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