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ORDER

Before TACHA , O’BRIEN , and GORSUCH , Circuit Judges.

Lavern Berryhill, an Oklahoma state prisoner proceeding pro se, comes

before us once again seeking to challenge his 1990 state larceny convictions. 

Berryhill has a long history of such challenges.  This one began with a motion

that he filed in the district court in June 2008 styled as motion under Rule 60(b)

of the Federal Rules of Civil Procedure.  The district court determined that the

motion was not a true Rule 60(b) motion, but rather an unauthorized attempt to
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We note that as a sanction for his abusive filings, in June 2003, the District1

Court of Oklahoma County barred Berryhill from filing anything relating to his
1990 larceny convictions. 
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file a second or successive 28 U.S.C. § 2254 habeas petition attacking his 1990

convictions.  Accordingly, it transferred the matter to this court so Berryhill could

seek authorization to file a second or successive petition.  See 28 U.S.C. §§ 1631,

2244(b)(3).  We consider the transferred motion in appeal No. 08-6133.  Berryhill

has also filed a separate appeal of the transfer order, which is appeal No. 08-6149. 

We consider these matters in tandem.  We also take up sua sponte the issue of

whether filing restrictions should be imposed.

I.  Background

The district court denied Berryhill’s initial petition for habeas relief in this

action in 1996.  Between 1998 and 2004, he filed four unsuccessful motions in

this court pursuant to 28 U.S.C. § 2244(b)(3), seeking authorization to file a

second or successive habeas petition.  After the fourth such motion, in

March 2004, we sanctioned Berryhill by ordering that “any further applications

filed by [him] for leave to file additional collateral attacks on his 1990 Oklahoma

convictions for larceny will be deemed denied on the thirtieth day unless this

court otherwise orders.”  Berryhill v. Addison , No. 04-6029 (10th Cir. Mar. 24,

2004).   1

Berryhill then began filing motions in the district court styled under

Rule 60(b).  The district court denied the first of those motions on the merits, and
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Berryhill’s appeal of that denial resulted in our published decision in Berryhill v.

Evans, 466 F.3d 934 (10th Cir. 2006).  There we concluded that Berryhill’s

Rule 60(b) motion raised the same allegations of fraud on the federal and state

courts that he had been raising since his first habeas petition.  We summarized

those allegations as follows: 

Mr. Berryhill asserted that fraud occurred in regard to his original
sentence, his direct appeal, and the habeas proceedings.  With regard
to his direct appeal, he asserted “fraud” based on the district court’s
alleged lack of jurisdiction to enhance his sentence under the habitual
offender provisions.  He also asserted that on December 27, 1990, his
court-appointed counsel, “or some unknown attorney,” filed a
“fraudulent appeal out of time” of Mr. Berryhill’s convictions with
the [Oklahoma Court of Criminal Appeals (“OCCA”)].  The appeal
was allegedly “fraudulent,” because no actual notice of appeal had
been filed to invest the OCCA with jurisdiction.  Notwithstanding the
OCCA’s disposition of his appeal on the merits, Mr. Berryhill
contended that his entire state court direct appeal proceeding was the
result of a massive conspiracy, involving the state courts, the district
attorney, the public defender’s office, and the Oklahoma state
attorney general’s office, to deny him an appeal.  This alleged fraud
was further compounded when his court-appointed attorney on direct
appeal allegedly provided him with ineffective assistance in
connection with the issues that were actually raised and decided in
the appeal.

As to the habeas proceedings, Mr. Berryhill asserted that he
brought his federal habeas petition as a “reaction to the conspiracy
committed by the above named Oklahoma state officials.” . . .
Apparently, the overall aim of the alleged conspiracy was to cause
Mr. Berryhill to use up his single chance to file a direct appeal in
state court and a § 2254 habeas petition in federal court, without
raising the issues he wished to raise.

Evans, 466 F.3d at 936-37 (record citation omitted).   We explained that a true

Rule 60(b) motion raising allegations of fraud “attacks only some defect in the
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integrity of the federal habeas proceeding, without attacking the substance of the

federal court’s resolution of a claim on the merits.”  Id. at 937 (quotations and

citation omitted).  And we concluded that Berryhill’s allegations of fraud were

clearly not within this category.  His purported Rule 60(b) motion sought simply

to reassert his habeas claims of fraud or was “inextricably intertwined with a

claim of fraud committed on the state courts . . . resulting in a merits-based attack

on his state convictions.”  Id.  Accordingly, we concluded that Berryhill’s motion

was not a true Rule 60(b) motion, but a second-or-successive habeas petition that

required pre-authorization from this court under 28 U.S.C. § 2244(b)(3).  We

therefore vacated the district court’s disposition on the merits and construed

Berryhill’s application for a certificate of appealability as a request for

authorization to file a successive petition.  Concluding that he failed to meet the

requirements set forth in § 2244(b)(2), we denied authorization.

Undeterred, in March 2007, Berryhill presented the district court with a

second motion styled under Rule 60(b).  The district court construed the motion

as a successive habeas petition and transferred it here.  In an order dated May 17,

2007, we agreed with the district court and denied authorization.  Berryhill

responded in October 2007 by filing his third motion under Rule 60(b).  The

district court again construed the motion as a successive habeas petition and

transferred it here.  In that instance, the motion was deemed denied by this court

on the thirtieth day pursuant to our March 2004 order.  
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Before us now is Berryhill’s fourth “Rule 60(b)” motion, which was filed in

the district court and, once again, transferred here.  Berryhill has submitted

various documents to this court arguing that the transfer was an abuse of

discretion.  As discussed below, we strike one of these documents for its abusive

and disrespectful language.  As for the others, we construe them jointly as a

request for remand.  

II.  Discussion

A. “Rule 60(b) Motion” Is An Unauthorized Second or Successive

“Before a petitioner may file a second or successive 28 U.S.C. § 2254

petition in the district court, he must successfully apply to this court for an order

authorizing the district court to consider the petition.”  Spitznas v. Boone ,

464 F.3d 1213, 1215 (10th Cir. 2006).  After we imposed sanctions on Berryhill

in 2004, he has tried to circumvent this rule by filing motions styled under

Rule 60(b).  A true Rule 60(b) motion, however, does not simply reassert a

federal basis for relief from the underlying conviction.  It does one of two things. 

It either 

(1) challenges only a procedural ruling of the habeas court which
precluded a merits determination of the habeas application; or
(2) challenges a defect in the integrity of the federal habeas
proceeding, provided that such a challenge does not itself lead
inextricably to a merits-based attack on the disposition of a prior
habeas petition.

Spitznas, 464 F.3d at 1216 (internal citation omitted).  
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Berryhill’s latest motion does neither.  Instead, as in the motions that

preceded it, he renews his challenge to the fairness of the state court proceedings

that resulted in his convictions and argues that his direct appeal was “illusional”

because the OCCA was fraudulently deprived of jurisdiction.  Continuing with his

familiar themes, he argues that the federal district court denied his habeas petition

because it too was affected by the same “criminal judicial conspiracy.”  As we

have said repeatedly, however, these arguments “necessarily attack[] the state

court judgment, seeking to have it declared void, rather than rais[e] an

independent defect in the integrity of the federal habeas proceedings.”  Evans,

466 F.3d at 938 (quotation omitted).  An allegation of fraud that is “separate and

distinct from any previous fraud alleged to have tainted the initial conviction or

direct appeal may be the subject of a true 60(b) motion.”  Spitznas, 464 F.3d at

1216.  But if, as alleged in Berryhill’s motion, the fraud on the habeas court

includes or implies related fraud on the state court, the motion should be

considered a successive habeas petition “because any ruling would inextricably

challenge the underlying conviction proceeding.”  Id.  

Because Berryhill’s latest motion raises no independent challenge to the

habeas proceeding, it is not a true Rule 60(b) motion, but a second or successive

habeas petition requiring this court’s authorization pursuant to 28 U.S.C.

§ 2244(b)(3).  We must once again deny authorization.  Even affording

Berryhill’s submissions the “solicitous construction due a pro se filing,”
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Judicial Discretion By Forwarding Petitioner’s Rule 60-B-6 Motion To This Court
To Be Adjudicated As A Request For A Second Habeas Corpus.”  We call it a
supplemental motion because it followed a similar motion that he filed on July 9,
2008.
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Dudnikov v. Chalk & Vermilion Fine Arts, Inc., 514 F.3d 1063, 1073 (10th Cir.

2008), he has failed to establish “a prima facie showing that [his] application

satisfies the requirements” for a second or successive petition.  28 U.S.C.

§ 2244(b)(3)(C).

B.  Supplemental Motion for Remand is Stricken

On July 18, 2008, Berryhill filed a supplemental motion for remand in

appeal No. 08-6133.   Rather than offer any substantive arguments in support of2

remand, however, Berryhill chose this document as a vehicle for impugning the

integrity of the judicial officers involved in his state proceedings and insulting the

judicial system generally.  His disrespectful rebukes alone would not prompt us to

strike this document.  But its scurrilous tone, vile and offensive language, and

Berryhill’s blanket use of racial slurs convinced us that we must exercise our

inherent power to impose order, respect, and decorum with regard to this and any

future submissions to this court.  See Garrett v. Selby Connor Maddux & Janer,

425 F.3d 836, 841 (10th Cir. 2005) (describing court’s power to strike abusive

and offensive filings). 

We have the inherent power to strike filings that are abusive or contain

offensive language.  Id.  And Berryhill’s pro se status does not relieve him of his
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his obligation to observe proper standards of decorum and decency before this

institution.  We “will not allow liberal pleading rules and pro se practice to be a

vehicle for abusive documents.  Our pro se practice is a shield against the

technical requirements of a past age; it is not a sword with which to insult a trial

judge” or any other officer of the court.  Id. (quotation omitted).  Berryhill’s

July 18, 2008, motion is not fit for public consumption and submissions of this

kind will not be tolerated.  Accordingly, it is hereby stricken from the record, and

the clerk of the court is directed to remove the document from PACER and the

court’s electronic filing system.  Further, we admonish Berryhill that any future

submissions containing abusive and offensive language will be returned unfiled.

C.  Filing Restrictions

(i)  Authority

“There is strong precedent establishing the inherent power of federal courts

to regulate the activities of abusive litigants by imposing carefully tailored

restrictions under the appropriate circumstances.”  Cotner v. Hopkins, 795 F.2d

900, 902-03 (10th Cir. 1986).  “Litigiousness alone will not support an injunction

restricting filing activities.”  Tripati v. Beaman , 878 F.2d 351, 353 (10th Cir.

1989).  Injunctions are warranted, however, where the litigant’s abusive and

lengthy history is properly set forth.  See id.  As stated above, this is Berryhill’s

fourth attempt to circumvent 28 U.S.C. § 2244(b)(3) by filing a Rule 60(b)

motion with respect to a habeas petition that was denied over a decade ago. 
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Moreover, he did not even file his first Rule 60(b) until after we denied his fourth

request under § 2244(b)(3) and imposed sanctions.  Enough is enough.  “The goal

of fairly dispensing justice is compromised when the Court is forced to devote its

limited resources to the processing of repetitious and frivolous claims.”  Winslow

v. Hunter (In Re Winslow), 17 F.3d 314, 315 (10th Cir. 1994) (quotation and

alteration omitted).  Berryhill has strained our resources and those of the district

court with his repetitive, frivolous filings.  Accordingly, we will impose

reasonable filing restrictions “commensurate with our inherent power to enter

orders ‘necessary or appropriate’ in aid of our jurisdiction.”  Id. (quoting

28 U.S.C. § 1651).

(ii)  Restrictions to be imposed

We impose the following filing restrictions upon Berryhill subject to his

opportunity to file written objections, as we outline below.  If the written

objections are overruled, Berryhill will be ENJOINED from petitioning this court

for relief, either pursuant to 28 U.S.C. § 2244(b)(3) or by direct appeal, relating

to any collateral attack on his 1990 Oklahoma larceny convictions unless he is

represented by an attorney admitted to practice in this court or he obtains

permission to proceed pro se.  
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To obtain permission to proceed pro se, Berryhill must take the following

steps:

1.  He must file a petition with the clerk of this court requesting leave to

file a pro se action and include the following information:  (a) a list of all

lawsuits currently pending or filed previously with this court, including the name,

number, and citation, if applicable, of each case, and the current status or

disposition of the appeal or original proceeding; and (b) a list apprising this court

of all outstanding injunctions or orders limiting his access to federal court,

including orders and injunctions requiring him to either seek leave to file matters

pro se or be represented by an attorney, including the name, number, and citation,

if applicable, of all such orders or injunctions; and

2.  He must file with the clerk a notarized affidavit in proper legal form,

which recites the issues he seeks to present, including a short discussion of the

legal basis asserted therefor, and if appropriate, describes with particularity the

order being challenged.  The affidavit also must certify to the best of Berryhill’s

knowledge that the legal arguments being raised are not frivolous or made in bad

faith; that they are warranted by existing law or a good-faith argument for the

extension, modification, or reversal of existing law; that his petition or appeal is

not being filed for any improper purpose; and that he will comply with all

appellate and local rules of this court.
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These documents shall be submitted to the clerk of the court, who shall

forward them to the chief judge of this court.  The chief judge or his or her

designee shall review the documents to determine whether to permit the pro se

proceeding.  Without the approval of the chief judge or his or her designee, the

matter will be dismissed.  If the chief judge or his or her designee approves the

submission, an order will be entered indicating that the matter shall proceed in

accordance with the Federal Rules of Appellate Procedure and the Tenth Circuit

Rules.

(iii) Opportunity to be heard

Berryhill has twenty days from the date of this order to file written

objections, limited to fifteen pages, to these proposed restrictions.  See Winslow ,

17 F.3d at 316-17.   Absent any objections these restrictions will take effect in

thirty days from the date of this order, id. at 316-17, and will apply to any matter

filed after that time.  If Berryhill does file timely objections, these restrictions

will not take effect until after this court has ruled on those objections.

D.  Future transfers

Finally, we remind the district court to exercise its discretion under

28 U.S.C. § 1631 before transferring to this court every Berryhill motion that it

construes as an unauthorized successive habeas petition.  See In re Cline , 531

F.3d 1249, 1252 (10th Cir. 2008).  Notwithstanding our precedent that could be

read as requiring a transfer under the circumstances present here, we recently
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clarified that district courts should use their discretion when determining whether

to transfer an unauthorized second or successive to this court or simply dismiss

the case.  “Where there is no risk that a meritorious successive claim will be lost

absent a § 1631 transfer, a district court does not abuse its discretion if it

concludes it is not in the interest of justice to transfer the matter to this court for

authorization.”  In re Cline , 531 F.3d at 1252.

III.  Conclusion

For the foregoing reasons, in appeal No. 08-6133, authorization pursuant to

28 U.S.C. § 2244(b)(3) is DENIED.  This denial of authorization is not appealable

and shall not be the subject of a petition for rehearing or for a writ of certiorari. 

See 28 U.S.C. § 2244(b)(3)(E).  Berryhill’s supplemental motion for remand filed

July 18, 2008, is STRICKEN, and the clerk is directed to remove the document

from PACER and the court’s electronic filing system.  Appeal No. 08-6149 is

DISMISSED as moot.  And all pending motions in both appeals are DENIED.

Berryhill must file any written objections to the proposed filing restrictions

within 20 days of the date of this order.  If he fails to file written objections or if
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his objections are overruled, the filing restrictions shall go into effect as set forth

herein.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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