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ORDER

Before MURPHY , HARTZ, and TYMKOVICH , Circuit Judges.

Movant Eric Orozco, also known as Erick Orozco, a federal prisoner

appearing pro se, has filed a motion seeking authorization to file a second or

successive 28 U.S.C. § 2255 motion to vacate, set aside or correct his sentence. 

See 28 U.S.C. § 2255(h) (requiring federal prisoner to move in circuit court of

appeals for an order authorizing the district court to consider a second or

successive § 2255 motion).  We deny authorization.

Mr. Orozco was convicted by a jury in 2006 of money laundering and

sentenced to 240 months’ imprisonment.  This court affirmed his conviction and

sentence on direct appeal.  United States v. Orozco , 240 F. App’x 287, 294

(10th Cir. 2007).  He then filed a § 2255 motion, which the district court denied

on March 6, 2008.  On March 18, 2008, Mr. Orozco filed a motion for
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reconsideration in the district court, which is now the subject of his motion for

authorization.   

A motion nominally filed pursuant to either Fed. R. Civ. P. 59(e) or 60(b)

must also be treated as a second or successive § 2255 motion, and be authorized

by the circuit court, if it asserts or reasserts a substantive claim to set aside the

movant’s conviction or sentence.  See Gonzalez v. Crosby , 545 U.S. 524, 532

(2005) (ruling that a Rule 60(b) motion filed in a habeas proceeding that seeks to

add a new claim for relief or attacks the substance of the federal court’s previous

resolution of a habeas claim on the merits is “effectively indistinguishable” from

seeking habeas relief, and should be considered a second or successive habeas

motion); United States v. Pedraza , 466 F.3d 932, 933-34 (10th Cir. 2006)

(holding that effort to raise new claims by motion under Rule 59(e) likewise is

equivalent to second or successive habeas claim).

The district court ruled that Mr. Orozco’s motion for reconsideration

included some claims that did not challenge the substance or merits of its § 2255

ruling, but alleged only procedural errors, and, therefore, were properly evaluated

under Rules 59(e) and 60(b).  It denied those claims.  It then ruled that the

remaining claims in Mr. Orozco’s motion for reconsideration raised new,

substantive arguments challenging his conviction and sentence.  Because these

claims are properly second or successive § 2255 claims, the district court
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transferred them to this court to give Mr. Orozco an opportunity to seek

authorization to present them to the district court.

In his motion for authorization, Mr. Orozco seeks to present new

ineffective assistance of counsel claims that his trial attorney did not adequately

investigate his case and failed to raise several sentencing errors and due process

violations.  To obtain authorization, a federal prisoner must demonstrate that his

proposed claims either depend on “newly discovered evidence that, if proven and

viewed in light of the evidence as a whole, would be sufficient to establish by

clear and convincing evidence that no reasonable factfinder would have found

[him] guilty of the offense,” § 2255(h)(1), or rely upon “a new rule of

constitutional law, made retroactive to cases on collateral review by the Supreme

Court, that was previously unavailable,” § 2255(h)(2).  

Mr. Orozco argues his new claims rely on a new rule of law, namely United

States v. Booker, 543 U.S. 220 (2005).  Booker is not new; Mr. Orozco raised it

on direct appeal.  See Orozco , 240 F. App’x at 289, 293-94.  Nor did Booker

announce a new, retroactive rule of constitutional law.  See Bey v. United States,

399 F.3d 1266, 1268-69 (10th Cir. 2005).  Mr. Orozco also argues his claims are

based on new evidence because another inmate prepared his first § 2255 motion,

and failed to read the trial transcripts, did not investigate the sentence guideline

calculations or the reasonableness of the sentence, and failed to raise due process

claims.  Evidence is not new merely because Mr. Orozco was unaware of it.  All
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of the facts underlying his proposed claims were known or discoverable through

the exercise of due diligence at the time he filed his direct appeal and his first

§ 2255 motion.  Moreover, this alleged evidence is insufficient to establish that, if

proven, no reasonable factfinder would have found Mr. Orozco guilty.

Accordingly, authorization is DENIED.  This denial of authorization is not

appealable and “shall not be the subject of a petition for rehearing or for a writ of

certiorari.”  28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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