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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In Re:

VICKI KOCH, a/k/a Vicki Butrick,

Petitioner.

No. 08-6154
(D.C. No. 5:07-CV-00371-D )

(W.D. Okla.)

ORDER

Before KELLY , BRISCOE , and TYMKOVICH , Circuit Judges.

Vicki Koch a/k/a Vicki Butrick, proceeding pro se, seeks a writ of

mandamus ordering the district court to compel production of evidence, to permit

her extended time for discovery, and to amend the pretrial order.  In the

alternative, she requests this court order a bifurcated trial of the constitutional and

the medical issues involved in her case. 

Mandamus is a “drastic” remedy, “to be invoked only in extraordinary

situations.”  Allied Chem. Corp. v. Daiflon, Inc., 449 U.S. 33, 34 (1980).  “[T]he

writ of mandamus has traditionally been used in the federal courts only to confine

an inferior court to a lawful exercise of its prescribed jurisdiction or to compel it

to exercise its authority when it is its duty to do so.”  Id. at 35 (quotations

omitted).  This court has stated, “[a] writ of mandamus to a trial court in matters
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relating to discovery should only issue under exceptional circumstances which

amount to a clear abuse of discretion, an abdication of the judicial function, or the

usurpation of judicial power.”  Paramount Film Distr. Corp. v. Civic Ctr.

Theatre, Inc., 333 F.2d 358, 361 (10th Cir. 1964).  

Ms. Koch has failed to demonstrate that the district court has clearly abused

its discretion, abdicated its judicial function, or usurped judicial power.  Further,

to the extent the district court may have erred, the matters of which she complains

are correctable on appeal, after the district court enters its final decision.  “[A]

writ of mandamus is not a substitute for an appeal.”  Weston v. Mann (In re

Weston), 18 F.3d 860, 864 (10th Cir. 1994); see also Pacificare of Okla., Inc. v.

Burrage , 59 F.3d 151, 153 (10th Cir. 1995) (noting that one of the factors this

court evaluates in considering mandamus relief is whether the party will be

damaged “in a way not correctable on appeal” (quotation omitted)).

The motion to proceed in forma pauperis is GRANTED.  The petition for

writ of mandamus and application to assume original jurisdiction is DENIED. 

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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