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FOR THE TENTH CIRCUIT

In re:

TERRENCE R. BRIDGEFORTH,

Movant.

No. 08-6163

ORDER

Before HARTZ, McCONNELL, and TYMKOVICH, Circuit Judges.

Terrence R. Bridgeforth, an Oklahoma prisoner proceeding pro se, moves,

for the second time, for authorization to file a second or successive 28 U.S.C.

§ 2254 habeas corpus petition pursuant to 28 U.S.C. § 2244(b).  See Bridgeforth

v. Jones, No. 06-6185 (10th Cir. June 27, 2006) (unpublished order denying

authorization to file second or successive habeas petition).  We again deny

authorization.  

Mr. Bridgeforth first argues that he is being held unlawfully because the

standard used by the Oklahoma state courts to allow an item, in his case a coat

hanger and steel-toed boots, to be classified as a dangerous weapon under

Okla. Stat. tit. 21, § 645 violates his right to due process.  More specifically, he

contends that a dangerous weapon must be proved beyond a reasonable doubt, but
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the state courts allowed the nature of the weapons’ use to determine the manner of

their use, resulting in convictions based on insufficient evidence.  

This is just another version of the arguments Mr. Bridgeforth advanced in

his habeas petition and in his first proposed second or successive petition.  In his

habeas petition, Mr. Bridgeforth claimed that there was insufficient evidence to

support his two convictions for assault and battery because the State failed to

establish that the coat hanger and steel-toed boots, with which he beat and kicked

the victim on two separate occasions, were dangerous per se and failed to prove

beyond a reasonable doubt that the items were likely to produce death or great

bodily injury in the manner in which they were used.  See Bridgeforth v. Ward,

88 F. App’x 291, 296 (10th Cir.), cert. denied, 542 U.S. 940 (2004).  We affirmed

the district court’s denial of habeas relief, deciding that Mr. Bridgeforth had

procedurally defaulted the insufficiency of the evidence claim concerning his use

of the coat hanger and that the Oklahoma court had reasonably concluded there

was sufficient evidence for a jury to conclude that the steel-toed boots, when used

to kick the victim in the face and chest, were likely to produce death or severe

bodily injury.  See id. at 296-97 (interpreting § 645).  In reaching this conclusion,

we noted that under § 645, the State must prove beyond a reasonable doubt that

Mr. Bridgeforth committed the assaults with a dangerous weapon.  Id. at 297.  

In his first motion for authorization to file a second or successive habeas

petition, Mr. Bridgeforth argued that there was not even minimal evidence to
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support charges of assault or battery with a dangerous weapon, because the coat

hanger and steel-toed boots were not dangerous per se or likely to produce death

or great bodily injury in the manner in which they were used.  We denied

authorization because this argument was essentially the same as the argument in

the habeas petition:  the evidence did not establish that the coat hanger and

steel-toed boots were dangerous weapons under § 645.  Although Mr. Bridgeforth

asserted a new theory in his first proposed second or successive petition, that

there was no evidence to support a charge under § 645, rather than insufficient

evidence to support a conviction, we concluded the claims were the same.  

The same can be said for Mr. Bridgeforth’s argument in support of his

second request for authorization to file a second or successive habeas petition. 

His argument that a dangerous weapon must be proved beyond a reasonable doubt

is merely a new theory, but it is still the same claim that there was not sufficient

evidence to support his conviction.  See Bennett v. United States, 119 F.3d 470,

472 (7th Cir. 1997) (“The theory is new; the claim is not.  A rehashed claim is not

a new claim.”).  Thus, this claim must be dismissed.  See 28 U.S.C. § 2244(b)(1)

(“A claim presented in a second or successive habeas corpus application under

section 2254 that was presented in a prior application shall be dismissed.”).  

Even if this claim were characterized as different from Mr. Bridgeforth’s

other claims, we would still not grant authorization.  Contrary to his assertion,
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this claim is not based on newly discovered evidence; it could have been made

previously.  See 28 U.S.C. § 2244(b)(2)(B). 

Mr. Bridgeforth next argues that he is being held unlawfully because the 

Oklahoma corrective process is ineffective to protect his constitutional rights.  In

essence, he is arguing that he did not receive timely notice of the state district

court’s denial of his petition for writ of habeas corpus and therefore he was

unable to file a timely appeal to the Oklahoma Court of Criminal Appeals. 

Because he contends he cannot litigate his claims in state court, he believes he

should be granted authorization to do so in federal court.  Contrary to

Mr. Bridgeforth’s suggestion, this claim does not constitute newly discovered

evidence, as he has not shown that “no reasonable factfinder would have found

[him] guilty of the underlying offense.”  Id. § 2244(b)(2)(B)(ii).  

Because Mr. Bridgeforth has not met the requirements for authorization to

file a second or successive habeas petition, we DENY his motion for

authorization.  This denial of authorization is not appealable and “shall not be the

subject of a petition for rehearing or for a writ of certiorari.”  Id. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk

Appellate Case: 08-6163     Document: 01013604594     Date Filed: 08/11/2008     Page: 4


		Superintendent of Documents
	2012-03-12T17:08:34-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




