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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

DAVID DEWAYNE DOSHIER,

Movant.

No. 08-6178

ORDER

Before TACHA , MURPHY , and McCONNELL , Circuit Judges.

David Dewayne Doshier, a federal prisoner proceeding pro se, seeks

authorization to file a second or successive motion to vacate, set aside, or correct

his sentence under 28 U.S.C. § 2255.  Because Mr. Doshier has failed to make a

prima facie showing of either newly discovered evidence of his actual innocence

or an entitlement to relief under any newly recognized and retroactively applied

rule of constitutional law as required by § 2255(h)(1) and (2), we deny

authorization.  

Mr. Doshier pleaded guilty to being a felon in possession of a firearm in

violation of 18 U.S.C. § 922(g)(1).  Citing District of Columbia v. Heller,

128 S. Ct. 2783, 2821-22 (2008), which held that the District of Columbia’s ban

on handgun possession in a home violated the Second Amendment right to bear

arms, Mr. Doshier argues that § 922(g)(1) is unconstitutional.  He contends that
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he is actually innocent because constitutionally protected conduct cannot

constitute a crime and that Heller is a new rule of constitutional law.   

We conclude that Mr. Doshier has not met his burden of proving either the

new facts or the new law required by § 2255(h) because Heller is inapplicable to

him.  As the district court noted in declining to transfer Mr. Doshier’s

district-court motion to this court for preauthorization, Heller specifically states

that the opinion should not “be taken to cast doubt on longstanding prohibitions

on the possession of firearms by felons.”  128 S. Ct. at 2816-17.

Mr. Doshier’s motion for authorization to proceed with a second or

successive § 2255 motion is DENIED.  This denial of authorization is not

appealable and shall not be the subject of a petition for rehearing or for a writ of

certiorari.  See 28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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