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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

BOBBY PRINCE SR.,

Movant.

No. 08-6179

ORDER

Before BRISCOE , HARTZ , and O’BRIEN , Circuit Judges.

Bobby Prince, Sr. seeks authorization to file a second or successive motion

under 28 U.S.C. § 2255 to challenge the calculation of his sentence for knowingly

transporting two individuals under the age of sixteen in interstate commerce with

the intent that they engage in prostitution, in violation of 18 U.S.C. § 2423(a). 

Mr. Prince was sentenced in June 2005 to a term of 150 months’ incarceration.  In

September 2005, he moved for leave to file a late notice of appeal, which the

district court denied.  This court upheld that denial in United States v. Prince,

193 F. App’x 798 (10th Cir. 2006), cert. denied , 127 S. Ct. 1013 (2007).

In July 2007, Mr. Prince filed a motion challenging his conviction and

sentence under 28 U.S.C. § 2255, which the district court dismissed in September

2007 as untimely.  This court denied Mr. Prince’s request for a certificate of

appealability and dismissed his appeal.  United States v. Prince, 274 F. App’x 660
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(10th Cir. 2008).  Mr. Prince then attempted to file two more § 2255 motions in

district court challenging the calculation of his sentence, each of which the

district court determined was an unauthorized second or successive motion and

transferred to this court so Mr. Prince could seek authorization under § 2255(h)

and § 2244(b).  In each instance this court gave Mr. Prince notice of the transfer

and invited him to file a motion for authorization if he desired, but in each

instance he failed to do so and the matter was dismissed.  See In re Prince,

No. 08-6073, (10th Cir. May 12, 2008) (unpublished order); In re Prince,

No. 08-6079, (10th Cir. May 23, 2008) (unpublished order).

Mr. Prince has now filed a motion with this court seeking authorization to

file a second or successive § 2255 motion to challenge an alleged error in the

calculation of his sentence.  He has also filed a Petition for Expedited Review

explaining the alleged sentencing error in more detail.  To obtain authorization,

Mr. Prince must make a prime facie showing that his § 2255 motion relies either

on “(1) newly discovered evidence that, if proven and viewed in the light of the

evidence as a whole, would be sufficient to establish by clear and convincing

evidence that no reasonable factfinder would have found the movant guilty of the

offense;” or on “(2) a new rule of constitutional law, made retroactive to cases on

collateral review by the Supreme Court, that was previously unavailable.” 

28 U.S.C § 2255(h); id. § 2244(b)(3)(C).  Mr. Prince has not met this burden.

Appellate Case: 08-6179     Document: 01014622097     Date Filed: 09/03/2008     Page: 2     



-3-

A claim of sentencing error does not fit within the plain language of the

first provision, which requires that the new evidence, if proven, would be

sufficient to establish that “no reasonable factfinder would have found the

applicant guilty of the underlying offense.”  28 U.S.C. § 2255(h); see also  In re

Dean , 341 F.3d 1247, 1248 (11th Cir. 2003) (“Section 2255’s newly discovered

evidence exception . . . does not apply to claims asserting sentencing error.”);

In re Vial, 115 F.3d 1192, 1198 (4th Cir. 1997) (en banc) (holding that the new

evidence provision “applies only to challenges to the underlying conviction; it is

not available to assert sentencing error”); Hope v. United States, 108 F.3d 119,

120 (7th Cir. 1997) (“We conclude that a successive motion under 28 U.S.C.

§ 2255 . . . may not be filed on the basis of newly discovered evidence unless the

motion challenges the conviction and not merely the sentence.”).  Mr. Prince has

not cited any “new rule of constitutional law, made retroactive to cases on

collateral review by the Supreme Court, that was previously unavailable” on

which he relies to challenge the calculation of his sentence.

Accordingly, Mr. Prince’s request for authorization to file a second or

successive § 2255 motion, including his Petition for Expedited Review, is 
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DENIED.  This denial of authorization is not appealable and shall not be the

subject of a petition for rehearing or for a writ of certiorari.  See 28 U.S.C.

§ 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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