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ORDER

Before TACHA, BRISCOE , and  TYMKOVICH , Circuit Judges.

John Kessee appeals the district court’s August 6, 2008 order and separate

judgment adopting the magistrate judge’s report and recommendation of partial

denial and partial dismissal of his 28 U.S.C. §2254 habeas corpus petition.

Mr. Kessee failed to file objections to the report and recommendation,

however.  As a result, Mr. Kessee waived his right to appellate review of the

district court’s factual and legal determinations under this circuit’s “firm waiver

rule.”  See In re: Key Energy Resources, Inc., 230 F.3d 1197, 1199-1200 (10th

Cir. 2000); Moore v. United States, 950 F.2d 656, 659 (10th Cir. 1991).  The firm

waiver rule applies to a pro se  party unless (1) the party has not been informed of
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the time period within which to file objections and the consequences for failing to

do so, or (2) the “interests of justice” require review.  Morales-Fernandez v. INS ,

418 F.3d 1116, 1119 (10th Cir. 2005).

The court directed Mr. Kessee to file a memorandum brief regarding the

effect of his failure to file objections to the report and recommendation.  After

reviewing Mr. Kessee’s response, we do not find that either exception to the firm-

waiver rule applies in this case.

First, the magistrate judge’s report and recommendation plainly advised

Mr. Kessee of the time within which he must file his objections and the

consequences of not doing so.  Mr. Kessee produced no evidence that he did not

receive the document or understand the warning.

Second, the interests of justice in this case do not warrant an exception to

the firm-waiver rule.  In his response, Mr. Kessee claimed to have limited access

to legal materials and assistance.  We do not find this argument compelling,

however, because he could have sought an extension of time to object, provided

proof of unsatisfied attempts to access legal resources, or objected without legal

assistance.

In sum, Mr. Kessee waived his right to appellate review of the district

court’s order and judgment adopting the magistrate judge’s report and 
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recommendation.  Accordingly, this appeal is DISMISSED.

Entered for the Court,
ELISABETH A. SHUMAKER, Clerk

by: Lara Smith
Counsel to the Clerk
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