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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

BOBBY FITZGERALD PRINCE, SR.,

Movant.

No. 08-6240

ORDER

Before TACHA , KELLY , and O’BRIEN , Circuit Judges.

Bobby Fitzgerald Prince, Sr., a federal prisoner appearing pro se, seeks

authorization to file a second or successive motion under 28 U.S.C. § 2255 to

challenge his 2005 conviction for knowingly transporting two individuals under

the age of sixteen in interstate commerce with the intent that they engage in

prostitution, in violation of 18 U.S.C. § 2423(a).  We deny authorization.

Mr. Prince pleaded guilty pursuant to a plea agreement in which he agreed

to waive his right to appeal or collaterally challenge his guilty plea or sentence. 

Despite this waiver, Mr. Prince has filed (1) an untimely direct appeal, see United

States v. Prince, 193 F. App’x 798 (10th Cir. 2006), cert. denied , 127 S. Ct. 1013

(2007); (2) an untimely § 2255 motion challenging his conviction and sentence,

see United States v. Prince, 274 F. App’x 660 (10th Cir. 2008) (denying his

request for a certificate of appealability and dismissing his appeal); (3) two
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unauthorized successive § 2255 motions which were transferred to this court and

dismissed for failure to prosecute, In re Prince, No. 08-6073 (10th Cir. May 12,

2008) (unpublished order); In re Prince, No. 08-6079 (10th Cir. May 23, 2008)

(unpublished order); and (4) a motion for authorization challenging his sentence,

which was denied, In re Prince, No. 08-6179 (10th Cir. Sept. 3, 2008)

(unpublished order).

In this motion for authorization, Mr. Prince seeks to present two claims:

(1) that the government coerced and threatened a witness to fraudulently force her

to testify against him; and (2) that the government never proved he crossed state

lines or violated the criminal statute of conviction.  To obtain authorization,

Mr. Prince must make a prime facie showing that his § 2255 motion relies either

on “(1) newly discovered evidence that, if proven and viewed in light of the

evidence as a whole, would be sufficient to establish by clear and convincing

evidence that no reasonable factfinder would have found the movant guilty of the

offense”; or on “(2) a new rule of constitutional law, made retroactive to cases on

collateral review by the Supreme Court, that was previously unavailable.” 

28 U.S.C § 2255(h); id. § 2244(b)(3)(C).  Mr. Prince has not met this burden.

Mr. Prince asserts that his coerced-witness claim is based on new law,

citing a 1978 Third Circuit decision.  Under the plain language of § 2255(h), this

decision does not meet the authorization requirements because it is not new and it

has not been declared retroactively applicable to cases on collateral review by the
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Supreme Court.  Mr. Prince asserts that his failure-of-proof claim is based on a

2007 Tenth Circuit decision and the April 2008 Sentencing Guidelines.  Neither

of these announce a new rule of constitutional law made retroactively applicable

to cases on collateral review by the Supreme Court.

Accordingly, Mr. Prince’s motion for authorization to file a second or

successive § 2255 motion is DENIED.  We warn Mr. Prince that any further effort

by him to begin a collateral attack on his conviction without satisfying the

standards set forth in § 2255(h) may lead to the imposition of sanctions.  This

denial of authorization is not appealable and “shall not be the subject of a petition

for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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