
UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

UNITED STATES OF AMERICA,

                    Plaintiff - Appellee,

v.

GARY L. GAINES,

                    Defendant - Appellant.

                
       

No. 08-7004
 (D.C. No. 6:05-cv-00249-JHP) 

ORDER

Filed January 10, 2008

Before LUCERO, O’BRIEN and McCONNELL, Circuit Judges.

Gary Lynn Gaines pled guilty to a charge of sexual abuse and was sentenced.  He

later filed a § 2255 motion alleging his plea was not knowing and voluntary because he

was not competent at the time of the plea agreement.  The U.S. District Court for the

Eastern District of Oklahoma denied the motion.

On appeal, this court remanded the case to the district court with instructions to

conduct an evidentiary hearing on the issue of whether collateral relief is warranted on the

basis of the credibility of Mr. Gaines’s competency evaluation.  United States v. Gaines,

Case No. 06-7043, (10th Cir., Jan. 30, 2007). 

On remand, the district court appointed counsel for Mr. Gaines and an evidentiary
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hearing was conducted.

On October 17, 2007, the district court entered an order making new findings and

again denying Mr. Gaines’s § 2255 motion.  A separate judgment order was entered that

same day.  Because a § 2255 proceeding is considered civil, any notice of appeal was

accordingly due within 60 days thereafter, on or before December 17, 2007.  Fed. R. App.

P. 4(a)(1)(A).

On January 2, 2008, Mr. Gaines filed a pro se notice of appeal in the district court. 

If Mr. Gaines placed the notice of appeal in the prison mail system on or before

December 17, 2007 and showed proper evidence of having done so, the notice of appeal

would be considered timely.  Fed. R. App. P. 25(C) (the prison mailbox rule).

However, by Mr. Gaines’s own assertion within the document itself, the notice of

appeal was not signed until December 26, 2007, thereby making it impossible for the

document to have been placed in the prison mail system on or before December 17, 2007.

The timely filing of a notice of appeal is a jurisdictional requirement in a civil

proceeding.  Bowles v. Russell, 127 S. Ct. 2360, 2366 (2007).  Because it is clear that the

notice of appeal tendered to the district court was untimely, this appeal is dismissed.

Entered for the Court
ELISABETH A. SHUMAKER
Clerk of Court

by:
Douglas E. Cressler
Chief Deputy Clerk
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