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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

BRIAN TYRONE SCOTT,

Movant.

No. 08-7042
(D.C. No. 

6:03-CV-00641-RAW-KEW)

ORDER

Before TACHA , MURPHY , and O’BRIEN , Circuit Judges.

Movant Brian Tyrone Scott, an Oklahoma state prisoner appearing pro se,

has filed a motion seeking authorization to file a second or successive 28 U.S.C.

§ 2254 petition.  He seeks to challenge his 2005 state convictions for assault and

battery on a police officer, assault and battery with a dangerous weapon, and

unauthorized use of an automobile.  

Mr. Scott filed a previous § 2254 petition in the district court, but that

petition was dismissed for failure to exhaust state remedies.  See Scott v.

Franklin, No. CIV-03-641-WH (E.D. Okla. Sept. 10, 2004) (unpublished order)

and Scott v. Franklin, No. 04-7097 (10th Cir. Feb. 18, 2005) (unpublished order

denying certificate of appealability from dismissal for failure to exhaust). 
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It is unnecessary for Mr. Scott to obtain authorization from this court to file

a second or successive habeas petition.  “A habeas petition filed . . . after an

initial habeas petition was unadjudicated on its merits and dismissed for failure to

exhaust state remedies is not a second or successive petition.”  Slack v. McDaniel,

529 U.S. 473, 485-86 (2000); see also  McWilliams v. Colorado , 121 F.3d 573,

575 (10th Cir. 1997).  Thus, Mr. Scott may file a § 2254 petition on these

convictions without prior authorization from this court.  Our limited

determination that authorization is not required for Mr. Scott to file his proposed

§ 2254 petition in the district court does not imply any opinion on the merits or

timeliness of such a petition.  

We DISMISS as unnecessary Mr. Scott’s motion for authorization to file a

second or successive habeas petition.  

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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