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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

CHESTER LOYDE BIRD,

Movant.

No. 08-8017

ORDER

Before TACHA , BRISCOE , and O’BRIEN , Circuit Judges.

Chester Bird is a Wyoming state prisoner who seeks authorization to file a

second or successive habeas petition under 28 U.S.C. § 2254.  To date, he has

filed four prior unsuccessful petitions for habeas relief, Bird v. Wyo. Dep’t Corr.,

No. 95-cv-44-CAB (D. Wyo. May 30, 1995); Bird v. Wyo. Dep’t Corr.,

No. 95-cv-216-CAB (D. Wyo. Nov. 30, 1995); Bird v. Wyo. Dep’t Corr.,

No. 96-cv-173-CAB (D. Wyo. Nov. 4, 1996); Bird v. Wyo. Dep’t Corr.,

No. 98-cv-183-WFD (D. Wyo. Aug. 3, 1999), and one failed application for a

certificate of appealability, Bird v. Everett, No. 99-8108 (10th Cir. June 2, 2000)

(unpublished).

Mr. Bird’s motion for authorization claims he unknowingly and

involuntarily pleaded guilty to kidnapping and first-degree sexual assault. 

Specifically, he claims that he pleaded guilty under the impression that his
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sentence could be commuted upon recommendation by a majority of the Wyoming

Parole Board, but the board has since changed its policies to first require a

unanimous vote referring him for commutation and then a quorum vote

recommending him.

To obtain leave to file a second or successive § 2254 petition, Mr. Bird

must make a prima facie showing that his claim satisfies the strict standards of

28 U.S.C. § 2244(b).  Id. § 2244(b)(3)(C).  In particular, he must demonstrate that

his claim was not raised in a prior habeas petition, id. § 2244(b)(1), and is based

on a new rule of constitutional law made retroactive to cases on collateral review

by the Supreme Court that previously was unavailable, id. § 2244(b)(2)(A), or on

facts previously undiscoverable through the exercise of due diligence that would

establish by clear and convincing evidence that he was not guilty of the offenses

for which he was convicted, id. § 2244(b)(2)(B).

Mr. Bird cannot satisfy these requirements.  Initially, although he indicates

that his last habeas petition included claims for “unlawfully induced pleas,

involuntary pleas,”  see Mot. for Authorization  at 4, those claims do not appear to

have been predicated on any changed policies of the Wyoming Parole Board. 

This suggests that Mr. Bird’s present, specific claim was not raised in a prior

habeas petition.  Nevertheless, Mr. Bird’s motion for authorization must be

denied because his claim is based neither on a new, retroactive rule of

constitutional law, nor on previously undiscoverable facts that establish his
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innocence.  Rather, he merely asserts that the parole board changed the way it

considers commutation requests.  Because this contention does not address, let

alone satisfy, the criteria of § 2244(b), we cannot authorize Mr. Bird to file a

second or successive habeas petition.

The motion for authorization is DENIED.  This denial of authorization is

not appealable and may not be the subject of a petition for rehearing or for a writ

of certiorari.  See 28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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