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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

RAYMOND DEAN BROWN,

Petitioner.

No. 08-8049
(D.C. No. 1:08-CV-00097-WFD )

(D. Wyo.)

ORDER

Before TACHA , BRISCOE , and  TYMKOVICH , Circuit Judges.

Raymond Dean Brown seeks a writ of mandamus requiring

Judge William F. Downes to recuse from Mr. Brown’s pending 28 U.S.C. § 2255

case.  He also seeks a writ of prohibition to prohibit Judge Downes from

proceeding in any manner in his § 2255 case until the resolution of the mandamus

petition.  Mr. Brown filed a motion for recusal with Judge Downes, which was

denied.  

Mandamus is an appropriate vehicle to challenge the denial of a motion to

recuse.  Nichols v. Alley, 71 F.3d 347, 350 (10th Cir. 1995).  On appeal, a district

court’s denial of a motion to recuse is reviewed for an abuse of discretion, but on

mandamus, a petitioner “must demonstrate a clear abuse of discretion, or conduct

by the district court amounting to a usurpation of judicial authority.”  Id . 
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“Mandamus is available only upon a showing of a clear and indisputable right to

relief.”   Id .  

Judge Downes presided over Mr. Brown’s trial, sentencing and

re-sentencing.  Mr. Brown is essentially arguing that due to Judge Downes’s

history with his case, Judge Downes is personally biased against him and cannot

remain impartial in deciding his § 2255 motion.  There is nothing in the recusal

motion or mandamus petition, however, that would cause “a reasonable person

armed with the relevant facts [to] harbor doubts about the judge’s impartiality.” 

Maez v. Mountain States Tel. and Tel. Inc., 54 F.3d 1488, 1508 (10th Cir. 1995). 

Mr. Brown has not shown that Judge Downes clearly abused his discretion in

denying the recusal motion.  

Mr. Brown has not met his burden of demonstrating his entitlement to

mandamus relief.  Accordingly, the petition for a writ of mandamus is DENIED. 

The petition for a writ of prohibition is DENIED as moot.  The motion to proceed

IFP is GRANTED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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