
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: 
 
NATHAN DEVERON BRENNAN,  
 
          Petitioner. 

 
No. 15-3289 

(D.C. No. 5:15-CV-03059-KHV) 
(D. Kan.) 

_________________________________ 

ORDER 
_________________________________ 

Before MATHESON, PHILLIPS, and MORITZ, Circuit Judges. 
_________________________________ 

Nathan Deveron Brennan has filed a petition for a writ of mandamus seeking an 

order from this court directing the United States District Court for the District of Kansas 

to hear and decide his pending 28 U.S.C. § 2241 habeas petition.   

Mr. Brennan filed his § 2241 petition on March 23, 2015, challenging disciplinary 

proceedings that resulted in the loss of good time credits and other sanctions.  The district 

court notified him that his filing was deficient because he did not use the proper forms 

and because he did not either pay the filing fee or seek permission to proceed without 

prepaying the filing fee.  Mr. Brennan corrected both deficiencies on April 13, 2015:  he 

refiled his habeas petition on the district court’s forms and he filed a motion to proceed 

without prepayment of the fee.  When the district court had taken no action on either his 

pending fee motion or his habeas petition by mid-June, Mr. Brennan filed a notice 

directing the court’s attention to 28 U.S.C. § 1657(a)’s directive that consideration of 

habeas matters be expedited, and he filed a request for information on the status of the 
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case.  He filed another request for information on the status of his case in July 2015 and a 

request for expedited consideration in September 2015.  The district court did not respond 

to any of Mr. Brennan’s filings and took no action in his case other than to reassign it to 

another judge in August 2015. 

On November 19, 2015, Mr. Brennan filed this mandamus proceeding asking that 

we direct the district court to hear and decide his habeas case.  We invited the district 

court to respond to the mandamus petition, and it has done so.  Based on the facts before 

us and the district court’s response, we conclude that mandamus relief is warranted here. 

The district court’s response indicates that the reason for the delay is its heavy 

caseload.  Judge Rogers, to whom the case was originally assigned, assumed inactive 

status in August of 2015 and all of his civil cases were reassigned to Judge Vratil.  She, in 

turn, has been attempting to prioritize the cases she received from Judge Rogers.  Judge 

Vratil stated in her response that Mr. Brennan’s habeas proceeding was “nowhere near 

the top of that list” and that it was not appropriate to give his case a higher priority simply 

because he had filed a mandamus petition.  Resp. at 2. 

As we stated many years ago, “[w]e understand the tension between the court’s 

heavy case load and the need to hear and determine all cases in a timely manner.  

However, writs of habeas corpus are intended to afford a swift and imperative remedy in 

all cases of illegal restraint or confinement.”  Johnson v. Rogers, 917 F.2d 1283, 1284 

(10th Cir. 1990) (internal quotation marks omitted). 

One of the traditional uses of the mandamus remedy is “to compel [a district court] 

to exercise its authority when it is its duty to do so.”  Id. (internal quotation marks 
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omitted).  Thus, mandamus may properly be used to “direct a subordinate Federal Court 

to decide a pending cause.”  Id. at 1285 (internal quotation marks omitted).  To obtain 

mandamus relief, Mr. Brennan must show that his right to relief is clear and indisputable 

and that he has no other remedy available.  Id.  When deciding whether mandamus 

should lie to direct a district court to rule on a matter before it, “[e]ach situation must be 

considered on its own facts.”  Id.  The facts here demonstrate that the district court has 

not taken even the first step towards disposing of Mr. Brennan’s habeas petition for over 

nine months. 

By statute, the district court in a habeas proceeding must “forthwith award the writ 

or issue an order directing the respondent to show cause why a writ should not be 

granted, unless it appears from the application that the applicant or person detained is not 

entitled thereto.”  28 U.S.C. § 2243.  The district court here has taken none of the actions 

contemplated by the statute.  It has not even taken the preliminary step of deciding 

whether Mr. Brennan will be permitted to proceed without prepaying the $5.00 filing fee.  

Such inaction for a period of over nine months is not justified by the court’s heavy 

workload.  Mr. Brennan has done nothing to contribute to the delay and has repeatedly 

asked the court to take action.  Under the circumstances, we conclude that Mr. Brennan 

has established a clear and indisputable right to have the district court take action on his 

habeas petition and that he has no alternative remedy. 

Accordingly, the district court is directed to rule on Mr. Brennan’s pending motion 

to proceed without the prepayment of fees within fourteen days of the date of this order.  

The district court is further ordered, within sixty days of resolution of the fee matter, to 

Appellate Case: 15-3289     Document: 01019550153     Date Filed: 01/07/2016     Page: 3     



4 
 

either issue an order directing the respondent to show cause why the writ should not be 

granted, or decide that the matter can be resolved on the habeas petition itself without a 

response, see 28 U.S.C. § 2243. 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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