
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  JERRY LEE MAYS,  
 
          Movant. 

 
No. 15-5122 

_________________________________ 

ORDER 
_________________________________ 

Before MATHESON, O’BRIEN, and PHILLIPS, Circuit Judges. 
_________________________________ 

Jerry Lee Mays has filed a motion for authorization (his fourth) to file a second or 

successive 28 U.S.C. § 2254 habeas petition.  Because he has not met the standards for 

authorization in 28 U.S.C. § 2244(b)(2), we deny the motion. 

 Mr. Mays was found guilty of two counts of shooting with intent to kill (Counts I 

and IV), felonious possession of a firearm (Count II), and assault and battery (Count 

III)—all enhanced because he had two or more prior felony convictions.  He was 

sentenced to 40 years for Counts I and IV, 30 years for Count II, and 90 days for Count 

III, with the sentences to be served consecutively.  He filed a direct appeal challenging 

his convictions and sentences.  The Oklahoma Court of Criminal Appeals (OCCA) 

affirmed his convictions, but it reduced his sentences on Counts I and IV to 30 years. 

Mr. Mays sought post-conviction relief in Oklahoma state court, but his petition 

was denied.  His subsequent appeal to the OCCA was unsuccessful.  He filed a second 

application for post-conviction relief in the state district court, which was also denied, 

and he pursued a second unsuccessful collateral appeal.  Mr. Mays then filed his first 
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§ 2254 habeas petition in federal court.  The district court denied the petition, and we 

denied his request for a certificate of appealability (COA).  Mays v. Dinwiddie, 

441 F. App’x 575, 582 (10th Cir. 2011).   

Since the denial of his first § 2254 petition, Mr. Mays has attempted to bring 

successive collateral challenges to his convictions and sentences on a number of 

occasions.  In 2011, he sought permission to file a second or successive § 2254 habeas 

petition.  We denied his request.  Even though he had not received authorization, 

Mr. Mays went ahead and filed a second § 2254 petition in federal district court.  The 

district court dismissed the petition and Mr. Mays sought a COA to appeal the dismissal.  

We denied his request for a COA.  Mays v. Martin, 512 F. App’x 799, 799 (10th Cir. 

2013).  

In 2013, he again sought permission to file a second or successive § 2254, and we 

again denied his request.  In 2014, he once again went ahead and filed an unauthorized 

second or successive § 2254 petition.  The district court dismissed the petition for lack of 

jurisdiction.  He filed a notice of appeal from that dismissal and also filed a third motion 

for authorization, which was denied.  In the order denying authorization, we cautioned 

Mr. Mays against any further attempts to bring unfounded successive collateral attacks on 

his convictions or sentences.  Undaunted, Mr. Mays has filed this, his fourth motion for 

authorization.  

In order to obtain authorization, Mr. Mays must show that he has a new claim that 

“relies on a new rule of constitutional law, made retroactive to cases on collateral review 

by the Supreme Court, that was previously unavailable.”  28 U.S.C. § 2244(b)(2)(A).  Or 
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he must show that he has a new claim where “the factual predicate for the claim could not 

have been discovered previously through the exercise of due diligence” and “the facts 

underlying the claim, if proven and viewed in light of the evidence as a whole, would be 

sufficient to establish by clear and convincing evidence that, but for constitutional error, 

no reasonable factfinder would have found the applicant guilty of the underlying 

offense.”  Id. § 2244(b)(2)(B).  According to Mr. Mays, he is entitled to the benefit of a 

recently enacted Oklahoma state statute concerning mandatory minimum sentences.   

Mr. Mays’ new claims do not meet the required standards for authorization.  He 

has not identified any new rule of constitutional law that the Supreme Court has made 

retroactively applicable to cases on collateral review.  Nor has he identified any new 

evidence that he could not have discovered earlier through due diligence that would be 

sufficient to establish by clear and convincing evidence that, but for constitutional error, 

he is actually innocent.   

Accordingly, we deny his motion for authorization.  If Mr. Mays files a future 

motion for authorization concerning this same underlying conviction or sentence in 

which he presents arguments in favor of authorization substantially similar to those 

presented here, the Clerk shall dismiss the motion for authorization without further 

notice.  This denial of authorization “shall not be appealable and shall not be the subject 

of a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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