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v. 
 
BRANDON JEVAR PITTMAN,  
 
          Defendant - Appellant. 

 
 
 
 

No. 15-7002 
(D.C. No. 6:14-CR-00039-JHP-1) 

(E.D. Okla.) 

_________________________________ 

ORDER AND JUDGMENT* 
_________________________________ 

Before BACHARACH, O’BRIEN, and PHILLIPS, Circuit Judges. 
_________________________________ 

 An Oklahoma state trooper twice stopped a vehicle driven by Brandon Pittman 

on a sixteen-mile stretch of highway.  After both stops, the trooper and his backup 

searched the vehicle.  The first search left the troopers empty-handed, but the second 

search yielded about 452 grams of methamphetamine, hidden in the console.  Pittman 

unsuccessfully moved to suppress evidence of the drugs, arguing that the troopers 

violated his Fourth Amendment rights.  Ultimately, he entered a conditional guilty 

                                              
* After examining the briefs and appellate record, this panel has determined 

unanimously to honor the parties’ request for a decision on the briefs without oral 
argument.  See Fed. R. App. P. 34(f); 10th Cir. R. 34.1(G).  The case is therefore 
submitted without oral argument.  This order and judgment is not binding precedent, 
except under the doctrines of law of the case, res judicata, and collateral estoppel.  It 
may be cited, however, for its persuasive value consistent with Fed. R. App. P. 32.1 
and 10th Cir. R. 32.1. 
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plea, reserving his right to challenge the suppression ruling.  That challenge is now 

before us.  Exercising jurisdiction under 28 U.S.C. § 1291, we affirm. 

I.  FACTS 

A. The First Stop and Search 

Pittman was traveling in a rented sports utility vehicle (SUV) with Deja 

Phillips, his companion and future co-defendant, when he was pulled over for 

speeding.  Trooper Clint Craft, a thirteen-year veteran with the Oklahoma Highway 

Patrol, planned to give Pittman a warning ticket.  But he became suspicious when he 

learned the SUV was a rental car and noticed discrepancies in the rental car 

agreement.  For instance, the agreement did not identify who rented it; travel 

appeared to be restricted to the State of Mississippi; neither Pittman nor Phillips was 

listed as an authorized driver; and the rental car was six days overdue.  The trooper’s 

suspicions deepened when Pittman and Phillips provided different accounts of their 

extended travels, neither of which made sense given the absence of luggage in the 

SUV.  Pittman and Phillips also seemed extremely nervous. 

After Trooper Craft handed Pittman a warning ticket, Pittman agreed to answer 

some additional questions and consented to a search of the SUV.  Initially, Pittman 

denied there was anything illegal in the SUV, but he later told the trooper that 

Phillips had some marijuana in the vehicle.  He provided varying answers as to the 

quantity of marijuana.  He first described the amount as “a lot,” R., Vol. 2 at 25, and 

said there might be ten to thirty pounds; minutes later though, he said there might be 

a half-pound.   
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Trooper Craft radioed a fellow trooper, who came with a canine to assist in the 

search.  A third trooper also joined them.  The troopers seated Pittman and Phillips in 

Trooper Craft’s patrol car and searched the rented SUV.  The canine alerted to 

narcotics and the troopers smelled burnt marijuana, but no drugs were found.  The 

troopers released Pittman and Phillips—with Pittman telling the troopers upon 

departure that Phillips had been “messing” with him, id. at 26, and playing a prank 

about the marijuana. 

B. The Second Stop and Search 

While Pittman and Phillips sat in the patrol car during the first stop and search, 

a dash camera (which had been running since Trooper Craft turned on his emergency 

lights) captured their conversation via audiotape and videotape.  After their release, 

Trooper Craft listened to the recording, which contained several statements 

suggesting that drugs were in the SUV.  For example, Pittman told Phillips to “[g]o 

jump in the car and take off” because “[t]here is stuff in there, baby.”  Id. at 28 

(internal quotation marks omitted).  She responded she couldn’t do so, because the 

patrol car’s back door had no handle.  Pittman then asked Phillips if she “closed that 

thing up.”  Id.  She responded it was closed, but the charger was sticking out of it.  

Phillips asked Pittman why he told the troopers they had weed.  And Pittman asked 

Phillips “to take ownership of what was in the car, that he would come get her out of 

jail.”  Id.  

His initial suspicions confirmed, Trooper Craft again stopped the SUV, this 

time sixteen miles farther down the road.  The other troopers followed him there.  
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Trooper Craft told Pittman about the recording, adding that he was going to take 

them to jail, have them strip-searched, and impound the vehicle unless Pittman told 

him where the drugs were hidden.  He also told Pittman he would not arrest him and 

Phillips if there was only a small amount of marijuana.  Pittman directed Trooper 

Craft to a “half-pound of weed” in the console between the front seats, and Trooper 

Craft searched the SUV again.  In a hidden compartment in the console, beneath a 

charger, Trooper Craft found and seized about 452 grams (a pound) of 

methamphetamine.  The troopers found no marijuana, but Phillips admitted to 

smoking some the day before, thus explaining the odor.  

II.  DISCUSSION 

Pittman moved to suppress the physical evidence seized during the second stop 

and search of the SUV, as did Phillips.  At a suppression hearing before a magistrate 

judge, the government called just one witness, Trooper Craft, who testified about the 

events that led to the seizure of the evidence and the related arrests.  In a thorough 

report and recommendation, the magistrate judge concluded that Pittman’s detention 

after the first stop was both reasonably related to the purpose of the stop and 

supported by reasonable suspicion of criminal activity.  He also concluded that the 

troopers had probable cause for the second stop and the search of the SUV.  

Consequently, he recommended denial of the motion to suppress.  Pittman filed 

objections, but the district court adopted the report and recommendation.  

Pittman entered a conditional plea to possession with intent to distribute 

methamphetamine—reserving his right to appeal the issues raised in the motion to 
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suppress, see Fed. R. Crim. P. 11(a)(2), with no objection by the government.  His 

timely appeal raises only one argument: that the second stop and search violated his 

Fourth Amendment rights because it was not supported by probable cause.   

Our analysis necessarily begins with a brief discussion of the automobile 

exception to the warrant requirement.  Under that exception, “police officers may 

stop and search a car if they have probable cause to believe it contains contraband, 

regardless of whether a traffic violation has occurred or a search warrant has been 

obtained.”  United States v. Benard, 680 F.3d 1206, 1210 (10th Cir. 2012); see also 

United States v. Chavez, 534 F.3d 1338, 1344 (10th Cir. 2008) (explaining that “an 

officer may stop a car if he has either a reasonable, articulable suspicion or probable 

cause to believe that the car is carrying contraband”).  Whether probable cause exists 

depends on the totality of the circumstances.   Chavez, 534 F.3d at 1344 (“Probable 

cause to search a vehicle is established if, under the totality of the circumstances, 

there is a fair probability that the car contains contraband or evidence.” (internal 

quotation marks omitted)).   

Our task is to decide whether the circumstances of this case were sufficient to 

give the troopers probable cause to stop Pittman for a second time.1  The magistrate 

                                              
1 We agree with the magistrate judge’s assessment that Pittman likely does not 

have standing to challenge the constitutionality of the stop and search because under 
this court’s jurisprudence an unauthorized driver of a rental car does not have a 
reasonable expectation of privacy in the vehicle.  See R., Vol. 1 at 38 n.1; see also 
United States v. Worthon, 520 F.3d 1173, 1183 (10th Cir. 2008); United States v. 
Edwards, 632 F.3d 633, 641 (10th Cir. 2001); United States v. Shareef, 100 F.3d 
1491, 1499-1500 (10th Cir. 1996); United States v. Obregon, 748 F.2d 1371, 1374-75 

(continued) 
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judge concluded (and the district court agreed) that the statements recorded in the 

dash-camera recording “[a]dded to the information that the trooper [Craft] already 

had,” “clearly established probable cause to believe the SUV contained contraband 

and justified” the second stop and search.  R., Vol. 1 at 38.  We review de novo this 

determination that the troopers’ conduct was reasonable under the Fourth 

Amendment.  United States v. Paetsch, 782 F.3d 1162, 1168 (10th Cir. 2015), cert. 

denied, 136 S. Ct. 195 (2015).  And “[w]hen reviewing a district court’s denial of a 

motion to suppress, we view the evidence in the light most favorable to the 

government, accepting the district court’s factual findings unless clearly erroneous.”  

United States v. Guerrero-Espinoza, 462 F.3d 1302, 1305 (10th Cir. 2006) (internal 

quotation marks omitted).   

Pittman argues that the initial probable cause developed during the first stop 

was dispelled after the unsuccessful search and that the recorded statements did not 

support a new finding of probable cause.  We are unpersuaded.  His argument is 

flawed for two interrelated reasons: (1) it is based almost entirely on United States v. 

Peters, 10 F.3d 1517 (10th Cir. 1993), which is readily distinguishable because the 

second stop there was not based on new information; and (2) it hinges on the faulty 

                                                                                                                                                  
(10th Cir. 1984).  But we too decline to resolve the case on standing grounds.  Fourth 
Amendment standing is not jurisdictional, and the government has waived this issue 
by failing to argue it.  See United States v. DeGasso, 369 F.3d 1139, 1143 n.3 
(10th Cir. 2004) (“Because [the defendant’s] standing, or lack thereof, is rooted in 
substantive Fourth Amendment law rather than Article III, the Government has 
waived any objection as to her standing [by failing to challenge it].”). 
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premise that Trooper Craft did not obtain any new information from the dash-camera 

recording.  

Peters merits our attention, but it is not the “silver bullet” Pittman depicts it to 

be.  Granted, in that case we reversed the district court’s denial of the defendants’ 

motion to suppress evidence that was seized from their truck during the second of 

two stops on the same highway.  But the underlying facts were quite different.2  Most 

importantly, the two law-enforcement officers who effectuated the stops in Peters 

articulated the same grounds for probable cause: extreme nervousness.  Trooper 

Craft, by contrast, obtained new, independent evidence of wrongdoing from the dash 

camera before he stopped Pittman’s SUV for the second time.   

To elaborate, we held in Peters that where a defendant’s nervous behavior has 

been exhausted as a ground for suspicion during the first stop, that defendant’s 

repeated nervous behavior cannot serve “as the sole basis for” the officer’s suspicion 

for the second stop.  Id. at 1522-23.  This limiting language—“as the sole basis for” 

                                              
2 In Peters, two separate officers were involved.  The first one stopped the 

defendants’ truck because it was weaving.  After noticing the truck’s occupants 
seemed “extremely nervous,” the officer asked to search the truck, and the defendants 
signed a consent form.  The search did not uncover any drugs or contraband, so the 
officer released the defendants.  But he “didn’t feel good” about the stop because the 
canine unit had been unavailable, the truck’s contents were scattered, and the 
defendants still seemed nervous after release.  10 F.3d at 1519 (internal quotation 
marks omitted).  Acting on “a hunch that he had missed something,” the officer 
reported the incident to his supervisor, who alerted the Drug Enforcement Agency, 
which in turn alerted a border-patrol agent.  Id. at 1519-20.  That agent then 
intercepted the defendants on the highway in his marked car, observed them, 
concluded they exhibited nervous behavior, and stopped them.  The defendants again 
consented to a search, which revealed false identification documents.  Id. at 1520.   
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(or its functional equivalent)—surfaced several times during our analysis.  See, e.g., 

id. at 1522 (“The officer who performed the original investigation . . . may not 

release the suspect as required by [Terry v. Ohio, 392 U.S. 1 (1968), and United 

States v. Place, 462 U.S. 696 (1983)], wait until he has travelled down the road a few 

miles, and then make a second Terry stop based solely on the conduct that has 

already proved to be illusory.” (emphasis added)); id. (“At this point, nervous 

behavior had been exhausted as a ground for suspicion, and thus, it would have been 

unreasonable for [the first officer] to have stopped the suspects again a few minutes 

later based solely on a claim that they were once again acting nervous in his 

presence.” (emphasis added)).  At the same time, we recognized an officer might 

have “a new and independent basis for suspicion” that would provide probable cause 

for a second stop.  Id. (“Absent a new and independent basis for suspicion, the officer 

must halt his investigation in accordance with Terry and Place.” (emphasis added)).  

 The government’s evidence at the suppression hearing established that the 

information obtained from the dash-camera recording constituted  “a new and 

independent basis for suspicion,” thereby removing this case from the purview of 

Peters.  Trooper Craft testified that he learned something new from his review of the 

recorded statements (which were introduced into evidence)—namely, “that both of 

them [Pittman and Phillips] had knowledge of illegal contraband in the vehicle.”  

R., Vol. 2 at 46.  He even identified specific pieces of new information: 

I learned the exact location of [the drugs] because he asked her if – if 
she had got it shut and she said she got it shut, but there was a charger 
hanging out, which would have been referring to the console cup holder 
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area.  Like I said, in the conversation I learned that Mr. Pittman asked 
Ms. Phillips to take all of the blame for it and then he would come get 
her out of jail.  And I learned that Mr. Pittman asked Ms. Phillips to go 
get in the car and take off. 

Id.  Trooper Craft also testified that he stopped and detained Pittman the second time 

“[f]or all of the indicators I observed during the initial violation, what he had told 

me, that he had contraband in the vehicle, marijuana in the vehicle, and then after 

reviewing the audio/video recording of their conversation.”  Id. at 33-34 (emphasis 

added); see also id. at 42 (“Q: And so based on what you heard in that conversation 

that you had recorded, you decided to stop them again; correct? A: Yes, sir.”). 

This testimony refutes Pittman’s assertion that “[t]he statements in the video 

contained no new information, and were cryptic at best,” Aplt. Opening Br. at 14; 

see also id. at 16-17 (“Officer Craft was acting solely on his continued belief that he 

must have missed something even after two officers thoroughly search [sic] the 

vehicle . . . . Officer Craft simply wanted a second bite at the apple.”).  Trooper Craft 

did not stop Pittman “based solely on the conduct that has already proved to be 

illusory” during the first stop, as prohibited by Peters, 10 F.3d at 1522.  He stopped 

Pittman in part because of the recording, which constitutes “a new and independent 

basis for suspicion,” as permitted by Peters, id.   

Our decision in United States v. Padilla-Esparza, 798 F.3d 993 (10th Cir. 

2015), also validates the reasonableness of the second stop here.  In that case, 

border-patrol agents stopped the defendant’s truck based on a “be on the lookout” 

(BOLO) alert for the defendant and his truck because he was suspected of smuggling 
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bulk cash and drugs.  But they released him before searching the truck because they 

thought they had stopped the wrong truck.  When a dispatcher then advised the 

agents they had stopped the right truck, they initiated a second stop two miles down 

the road.  With the driver’s consent, the agents searched the truck and discovered 

sixteen kilograms of hidden cocaine.  Id. at 995, 997-98. 

This court resolved Padilla-Esparza on the ground that the agents’ “reasonable 

suspicion was not dissipated after the first stop,” which was truncated.  Id. at 1000.  

We did not reach the government’s argument that new information established 

reasonable suspicion to support the second stop.  Id. at 1001 n.6.  But we did make 

clear that “[s]uccessive investigatory stops are not per se prohibited.”  Id. at 1000.  

And we concluded that the confirmation from the dispatcher, combined with 

lingering reasonable suspicion after the aborted stop, justified a second stop.  Id. at 

1001. 

The denial of Pittman’s suppression motion is consistent with our approach in 

Peters and Padilla-Esparza. 

III.  CONCLUSION 

We affirm the district court’s order denying Pittman’s motion to suppress. 

Entered for the Court 
 
 
Gregory A. Phillips 
Circuit Judge  
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