
 
 

UNITED STATES BANKRUPTCY APPELLATE PANEL 

OF THE TENTH CIRCUIT 

_________________________________ 

IN RE MALCOLM MCCRAY 
BLACKWELL, SR., 
 
                     Debtor. 
__________________________________ 
 
MALCOLM MCCRAY BLACKWELL, 
SR., 
 
                     Appellant, 
 
v. 
 
BANK OF AMERICA, N.A. and 
PATRICK J. MALLOY, III, Chapter 7 
Trustee, 
 
                     Appellees. 

BAP No. NO-16-027 
 
 
 
 

Bankr. No. 16-10463 
Chapter  7 

 
 
 

ORDER DISMISSING APPEAL 
 
 

_________________________________ 

Before NUGENT, JACOBVITZ, and ROMERO, Bankruptcy Judges. 
_________________________________ 

On February 8, 2017, this Court entered an Order to Show Cause Why Appeal 

Should not be Dismissed as Untimely (the “Order to Show Cause”).1 Appellant Malcolm 

Blackwell filed his Memorandum of Law in response to the Order to Show Cause on 

February 13, 2017 (the “Response”).2 Appellee Bank of America filed its Response to 

Appellant’s Response to Order to Show Cause on February 21, 2017.3 

                                            
1 BAP ECF No. 49. 
2 BAP ECF No. 50. 
3 BAP ECF No. 52. 
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The Notice of Appeal states the date of the entry of the order appealed from is July 

7, 2016.4 Accordingly, pursuant to Federal Rule of Bankruptcy Procedure 8002(a) (“Rule 

8002(a)”), the fourteen-day deadline for Appellant to file a notice of appeal of an order 

entered on July 7, 2016 expired on July 21, 2016. However, Appellant filed the Notice of 

Appeal on October 5, 2016, almost three months after the date of entry of the order 

appealed, without seeking bankruptcy court approval to extend the time to do so. Thus, 

the Notice of Appeal is untimely. 

In his Response, Appellant asserts this Court has jurisdiction over the subject 

matter of the appeal as it relates to the discharge injunction pursuant to 11 U.S.C. § 524 

as well as personal jurisdiction over parties. However, the jurisdictional requirement the 

Court referenced in the Order to Show Cause is the timeliness of the filing of the Notice 

of Appeal.5 Appellant never addresses the timeliness of the Notice of Appeal in his 

Response, but instead appears to assert that because he is pro se, the Court should 

overlook the “technicalities” Rule 8002(a).6 While pro se pleadings are construed more 

liberally than pleadings filed by attorneys, “pro se parties [must] ‘follow the same rules 

                                            
4 Appellant amended the Notice of Appeal on October 7, 2016 and then again on 
November 1, 2016. BAP ECF Bo. 16 & 27. The October 7, 2016 amendment lists an 
order entered one day after the date of the filing of the original Notice of Appeal and is 
therefore not the subject of the appeal. The November 1, 2016 amendment provides no 
description of the order appealed. 
5 See Hatch Jacobs, LLC v. Kingsley Capital, Inc. (In re Kingsley Capital, Inc.), 423 B.R. 
344, 351 (10th Cir. BAP 2010) (“[T]his Court will continue to treat the timely filing of a 
notice of appeal pursuant to [28 U.S.C.] § 158(c)(2) and Rule 8002 to be a jurisdictional 
requirement that cannot be waived.”). 
6 Appellant cites case law for the proposition that pro se pleadings are not subject to the 
same standards as attorney filings and should be considered without regard to failure to 
comply with technicalities.  
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of procedure that govern other litigants.’”7 Furthermore, as this Court has noted Rule 

8002(a)’s time parameters are “‘strictly construed and require[] strict compliance,’ and 

the failure to timely file a notice of appeal is ‘a jurisdictional defect barring appellate 

review.’”8  

In the remainder of his Response, Appellant lists almost seven (7) pages of 

statutory and case law citations, none of which address of this Court’s authority to review 

an untimely—or otherwise jurisdictionally defective—notice of appeal. Once fourteen 

days have passed from the date of entry of the order appealed, and the time to appeal has 

not otherwise been extended pursuant to Rule 8002(d), this Court has no jurisdiction over 

an appeal. Accordingly, because Appellant’s Notice of Appeal is untimely and this Court 

is unable to waive this jurisdictional requirement, Appellant’s appeal must be dismissed.  

Accordingly, it is HEREBY ORDERED that: 

1. This appeal is DISMISSED for lack of appellate jurisdiction on the ground that 

it was untimely filed. 

2. All deadlines pending in this appeal are VACATED. 

For the Panel 

 
Blaine F. Bates 
Clerk of Court 

                                            
7 Nielsen v. Price, 17 F.3d 1276, 1277 (10th Cir. 1994) (quoting Green v. Dorrell, 969 
F.2d 915, 917 (10th Cir. 1992))..   
8 Id. (quoting Deyhimy v. Rupp (In re Herwit), 970 F.2d 709, 710 (10th Cir. 1992)). 

BAP Appeal No. 16-27      Docket No. 58      Filed: 02/27/2017      Page: 3 of 3


		Superintendent of Documents
	2017-02-28T10:59:29-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




