
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: 
 
WALTER JAMES JENKINS,  
 
          Movant. 

 
No. 16-1079 

(D.C. Nos. 1:14-CV-01671-JLK & 
1:99-CR-00439-JLK-1) 

(D. Colo.) 
_________________________________ 

ORDER 
_________________________________ 

Before MATHESON, EBEL, and PHILLIPS, Circuit Judges. 
_________________________________ 

Movant Walter James Jenkins, a federal prisoner proceeding pro se, seeks 

authorization to file a second or successive 28 U.S.C. § 2255 motion challenging his 

2001 drug and firearms convictions.  See 28 U.S.C. §§ 2255(h), 2244(b)(3).  Because 

Jenkins has not demonstrated that his proposed claim meets the authorization 

requirements under § 2255(h), we deny authorization. 

Jenkins was convicted by a jury of two counts relating to the distribution of crack 

cocaine and two counts relating to the use or possession of a firearm, and he was 

sentenced to 720 months’ imprisonment.  This court affirmed his conviction and sentence 

on appeal.  In 2004, Jenkins filed his first § 2255 motion, in which he alleged claims for 

ineffective assistance of counsel.  The district court denied relief and this court dismissed 

his attempted appeal as untimely.  Jenkins has since filed several other motions that the 

district court has dismissed as unauthorized second or successive § 2255 motions.  He has 
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also unsuccessfully sought authorization from this court to file a second or successive 

§ 2255 motion challenging the search of his home and vehicle. 

Jenkins now seeks authorization to file a § 2255 motion challenging his conviction 

on one of the firearms counts and his sentence on the other three counts.  To obtain 

authorization, Jenkins must show that his proposed claims are based on either (1) “newly 

discovered evidence that, if proven and viewed in light of the evidence as a whole, would 

be sufficient to establish by clear and convincing evidence that no reasonable factfinder 

would have found [him] guilty of the offense” or (2) “a new rule of constitutional law, 

made retroactive to cases on collateral review by the Supreme Court, that was previously 

unavailable.”  Id. § 2255(h)(1), (2).  None of Jenkins’ proposed claims meets this 

standard. 

Jenkins’ first proposed claim challenges the four-level enhancement he received 

on Count 1 for his leadership role in the drug conspiracy.  He contends that his role in the 

conspiracy was an element of the offense that should have been charged in the 

indictment, presented to the jury, and found by it beyond a reasonable doubt.  His second 

proposed claim challenges the drug quantity the district court used in calculating his 

sentence on Count 2 for possession with intent to distribute.  He argues that the specific 

quantity was an element of the offense that should have been charged in the indictment, 

presented to the jury, and found by it.  Because the charge in the indictment and the 

jury’s finding was only that he possessed more than 50 grams with intent to distribute, 

Jenkins contends that the court erred in sentencing him based on possession of 1.5 kg of 
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crack cocaine.  Moreover, he argues, the evidence did not support a finding that he 

possessed that much crack cocaine. 

Jenkins’ third proposed claim challenges his conviction on Count 3 for using and 

carrying of a firearm during and in relation to a drug trafficking offense.  He contends 

that the inclusion of Count 3 in the superceding indictment was the result of prosecutorial 

misconduct and vindictive prosecution, that it did not allege facts sufficient to charge a 

federal crime, and that the evidence did not support the charge.  In a related claim, 

Jenkins challenges his sentence on Count 4, which he says was enhanced based on his 

conviction on Count 3.  Finally, Jenkins claims that his trial counsel was ineffective for 

not raising any of the foregoing claims. 

Although some of Jenkins’ claims appear to be based on the Supreme Court’s 

decision in Alleyne v. United States, 133 S. Ct. 2151, 2155 (2013), we have held that 

reliance on Alleyne does not satisfy the requirements of § 2255(h)(2) because the 

Supreme Court has not held that Alleyne applies retroactively to cases on collateral 

review.  In re Payne, 733 F.3d 1027, 1029-30 (10th Cir. 2013) (per curiam).  And though 

Jenkins contends with regard to each of his claims that they establish his actual 

innocence, even if that were true (which we do not concede), none of them relies on 

newly discovered evidence, which § 2255(h)(1) requires.  Indeed, Jenkins admits that the 

reason he did not raise these claims earlier was simply because he was unfamiliar with 

the law and criminal procedure. 

Because none of Jenkins’ proposed claims meets the standard for authorization 

under § 2255(h), we deny his motion for authorization.  This denial of authorization 
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“shall not be appealable and shall not be the subject of a petition for rehearing or for a 

writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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