
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

ANDREW J. O'CONNOR,  
 
          Plaintiff - Appellant,  
 
v. 
 
TOBEY BASSOFF; JOLENE RADOSTIS; 
ROBBYN FERNANDEZ; BRUCE 
MESSINGER; RYAN ELEMENTARY 
SCHOOL; BOULDER VALLEY 
SCHOOL DISTRICT NO. RE2, 
Individually and Severally; RICK 
KELLOGG,  
 
          Defendants - Appellees. 

 
 
 
 

No. 16-1194 
(D.C. No. 1:15-CV-02121-RM-MJW) 

(D. Colo.) 

_________________________________ 

ORDER 
_________________________________ 

Before TYMKOVICH, Chief Judge, KELLY, and PHILLIPS, Circuit Judges. 
_________________________________ 

Pro se plaintiff Andrew O’Connor appeals the magistrate judge’s recommendation 

entered April 5, 2016, to deny his third motion for a preliminary injunction and grant the 

defendants’ request for sanctions for defending against O’Connor’s motion. Although 

O’Connor has filed objections to the recommendation, the district judge has not entered 

an order considering or disposing of the recommendation. Additionally, no final 

judgment has been entered, and the district court proceedings are ongoing. 
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A statutory exception to the final judgment rule exists for orders addressing 

injunctions, but such orders must be entered by the district court to be immediately 

appealable. 28 U.S.C. § 1292(a)(1); see also 28 U.S.C. § 636(b)(1)(A) (district judge may 

designate magistrate judge to hear and determine any pretrial matter except motion for 

injunctive relief…). Further, this court has held that recommendations of the magistrate 

judge not passed upon by the district judge are not directly appealable to this court. 

Phillips v. Beierwaltes, 466 F.3d 1217, 1221 (10th Cir. 2006) (holding pretrial orders 

entered by magistrate judges are not final appealable orders but are non-dispositive orders 

that may be reviewed by district judges pursuant to 28 U.S.C. § 636). Here, the district 

judge has not entered any orders addressing the magistrate judge’s recommendation or 

the parties’ subsequent responsive pleadings.  

In his response to this court’s order to show cause challenging jurisdiction, 

O’Connor asks this court to accept this premature appeal pursuant to 28 U.S.C.                  

§ 1292(b). Under this statute, the district court must certify an order for immediate appeal 

before a litigant may seek permissive appeal in this court pursuant to Federal Rule of 

Appellate Procedure 5. Id. O’Connor has not sought or obtained certification of the 

magistrate judge’s recommendation by the district judge or filed a proper petition in this 

court. Therefore, § 1292(b) is inapplicable.  

For these reasons, we conclude that this court lacks jurisdiction to consider the 

appeal. As a result, the appeal must be and is dismissed. D&H Marketers, Inc. v. 
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Freedom Oil & Gas, Inc., 744 F.2d 1443, 1444 (10th Cir. 1984) (“Jurisdiction to consider 

an appeal is not discretionary.”). 

Entered for the Court 
ELISABETH A. SHUMAKER, Clerk 

 
by: Lara Smith 
      Counsel to the Clerk 
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