
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: PATRICK L. BRENNER,  
 
          Movant. 

No. 16-1329 
(D.C. No. 07-CV-01822-ZLW) 

(D. Colo.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, HARTZ, and MORITZ, Circuit Judges. 
_________________________________ 

Patrick L. Brenner, a Colorado state prisoner appearing pro se, has filed a motion 

for authorization to file a second or successive 28 U.S.C. § 2254 habeas application 

seeking to challenge his 1991 state convictions for sexual assault on a child in a position 

of trust.  We deny authorization. 

Mr. Brenner has sought post-conviction relief in both state and federal courts on 

numerous occasions, without success.  He now seeks to present nine new claims:  

(1) after the plea agreement was signed, the court unlawfully changed it to correspond 

with the current sentencing guidelines, resulting in an illegal sentence; (2) he received 

ineffective assistance of counsel because his attorney did not request a hearing to prove 

he received his Miranda rights; (3) he received ineffective assistance of counsel because 

his attorney refused to help him withdraw his plea after he noticed the court changed the 

plea agreement; (4) he received ineffective assistance of counsel because his attorney did 

not enforce jurisdictional and other requirements of the Colorado Sex Offender Act of 

1968; (5) he received ineffective assistance of counsel because his attorney did not timely 
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inform him when representation was terminated; (6) his Fifth Amendment rights were 

violated because he did not receive his Miranda rights and was forced to be a witness 

against himself; (7) his Sixth Amendment rights were violated because his attorney failed 

him in numerous respects; (8) his Eighth Amendment rights were violated because he 

was sentenced without due process of law and effective assistance of counsel; and (9) his 

Fourteenth Amendment rights were violated because he was sentenced without due 

process of law and equal protection.  

This court must authorize a second or successive § 2254 application before it can 

be filed in the district court.  28 U.S.C. § 2244(b)(3)(A).  To obtain authorization, 

Mr. Brenner must show that his claim relies on (A) “a new rule of constitutional law, 

made retroactive to cases on collateral review by the Supreme Court, that was previously 

unavailable,” or (B) new facts that “could not have been discovered previously through 

the exercise of due diligence” and that “if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that, but for 

constitutional error, no reasonable factfinder would have found [him] guilty of the 

underlying offense.”  Id. § 2244(b)(2)(A), (b)(2)(B)(i), (ii).   

Mr. Brenner asserts that his first, second, third, fourth, sixth, seventh, eighth, and 

ninth claims rely on a new rule of constitutional law.  He cites the following cases: 

Missouri v. Frye, 132 S. Ct. 1399, 1408 (2012) (finding Sixth Amendment right to 

counsel was violated when attorney failed to timely inform defendant of the 

government’s plea offer) (first, second, third, fourth, sixth, seventh, eighth, and ninth 

claims); Martinez v. Ryan, 132 S. Ct. 1309, 1320 (2012) (holding that ineffective 
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assistance in a post-conviction proceeding could constitute cause to excuse a procedural 

default) (same claims); Lafler v. Cooper, 132 S. Ct. 1376, 1386 (2012) (finding Sixth 

Amendment right to counsel was violated when defendant received harsher sentence as a 

result of attorney’s constitutionally deficient advice to reject plea bargain) (same claims); 

Holland v. Florida, 560 U.S. 631, 645, 649 (2010) (holding limitations period may be 

equitably tolled in extraordinary circumstances) (second, third, fourth, sixth, seventh, 

eighth, and ninth claims).   

Mr. Brenner’s conclusory allegations within his petition are not enough to show 

that his claims rely on a new rule of constitutional law.  Furthermore, this court has held 

that two of the Supreme Court cases cited—Frye and Lafler—do not establish a new rule 

of constitutional law.  See In re Graham, 714 F.3d 1181, 1182-83 (10th Cir. 2013).  

Likewise, we see no basis to find that either Martinez or Holland establishes a new rule 

of constitutional law, nor does Mr. Brenner articulate one.  

Mr. Brenner also asserts newly discovered evidence for his first, third, fifth, 

seventh, and eighth claims.  For the first, third, seventh, and eighth claims, he states that 

the judge did not admit to changing the plea agreement until September 5, 2014.  For the 

fifth claim, he states that his attorney did not advise him that his representation was 

terminated until May 4, 2011.   

Likewise, these allegations are too conclusory to establish a factual predicate that 

Mr. Brenner could not have discovered previously through the exercise of due diligence 

or to establish, by clear and convincing evidence, that but for constitutional error, no 

reasonable factfinder would have found him guilty of the underlying offenses.   
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Because Mr. Brenner’s motion does not satisfy § 2244(b)(2)(A) or (B), we deny 

his motion for authorization.  This denial of authorization “shall not be appealable and 

shall not be the subject of a petition for rehearing or for a writ of certiorari.”  28 U.S.C. 

§ 2244(b)(3)(E).  

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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