
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: GARY GILBERT SALAZAR,  
 
          Movant. 

 
No. 16-1411 

(D.C. No. 1:16-CV-935-LTB) 
(D. Colo.) 

_________________________________ 

ORDER 
_________________________________ 

Before HARTZ, EBEL, and GORSUCH, Circuit Judges. 
_________________________________ 

Gary Gilbert Salazar, a New Mexico state prisoner proceeding pro se, seeks 

authorization to file a second or successive 28 U.S.C. § 2254 habeas petition.  For the 

following reasons, we deny authorization. 

Mr. Salazar was convicted of conspiracy to commit first-degree murder, two 

counts of felony menacing, and possession of a weapon by a previous offender.  After 

unsuccessfully challenging his convictions on direct appeal and through a state 

post-conviction motion, he filed a § 2254 habeas petition.  The district court dismissed 

some claims as procedurally barred and denied the remaining claims on the merits.  

Mr. Salazar has filed an application for a certificate of appealability that is pending with 

this court (Appeal No. 16-1358).  He now seeks authorization to file a second or 

successive § 2254 habeas petition. 

We may authorize the filing of a successive claim only if the prisoner makes a 

prima facie showing that his claim satisfies the requirements for authorization.  See 

FILED 
United States Court of Appeals 

Tenth Circuit 
 

October 31, 2016 
 

Elisabeth A. Shumaker 
Clerk of Court 

Appellate Case: 16-1411     Document: 01019712863     Date Filed: 10/31/2016     Page: 1     



2 
 

28 U.S.C. § 2244(b)(3)(C).  To make such a showing, the prisoner’s proposed claim must 

rely on (1) “a new rule of constitutional law, made retroactive to cases on collateral 

review by the Supreme Court, that was previously unavailable,” or (2) facts that “could 

not have been discovered previously through the exercise of due diligence,” and that “if 

proven and viewed in light of the evidence as a whole, would be sufficient to establish by 

clear and convincing evidence that, but for constitutional error, no reasonable factfinder 

would have found the applicant guilty of the underlying offense.”  Id. § 2244(b)(2).   

Mr. Salazar seeks authorization to bring four successive claims:  (1) the trial court 

erred by denying him conflict-free counsel; (2) the trial court denied him the right to be 

present at trial by holding critical discussions in the judge’s chambers outside of his 

presence; (3) the trial court erred in denying his motion for post-conviction relief; and 

(4) trial counsel failed to require an election or unanimity instruction.  All of these 

claims, however, were available to Mr. Salazar at the time he filed his first § 2254 

petition.  And he admits in his motion for authorization that none of his claims rely on 

newly discovered evidence or a new rule of law.  See Mot. for Auth. at 6-9.  Mr. Salazar 

has therefore failed to meet the requirements for authorization in § 2244. 

Accordingly, we deny his motion.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 
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