
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: MARCUS DESHAWN MITCHELL,  
 
          Movant. 

 
No. 16-1501 

(D.C. No. 1:12-CV-00251-LTB) 
(D. Colo.) 

_________________________________ 

ORDER 
_________________________________ 

Before GORSUCH, EBEL, and BACHARACH, Circuit Judges. 
_________________________________ 

Marcus DeShawn Mitchell, a Colorado prisoner proceeding pro se, moves for 

authorization to file a second or successive 28 U.S.C. § 2254 habeas application to 

challenge his 1999 convictions for first-degree murder, attempted second-degree murder, 

and first-degree assault.  See 28 U.S.C. § 2244(b).  We deny authorization. 

Mr. Mitchell’s first § 2254 application was denied as untimely.  Mitchell v. 

Medina, 488 F. App’x 296, 298-99 (10th Cir. 2012).  Because that disposition counts as a 

merits determination, see In re Rains, 659 F.3d 1274, 1275 (10th Cir. 2011) (per curiam), 

Mr. Mitchell is subject to the authorization requirements of § 2244(b).  For authorization, 

he must show that his claims rely on “a new rule of constitutional law, made retroactive 

to cases on collateral review by the Supreme Court, that was previously unavailable,” 

28 U.S.C. § 2244(b)(2)(A), or on a “factual predicate [that] could not have been 

discovered previously through the exercise of due diligence” and that the new facts, “if 

proven and viewed in light of the evidence as a whole, would be sufficient to establish by 
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clear and convincing evidence that, but for constitutional error, no reasonable factfinder 

would have found [him] guilty of the underlying offense,” id. § 2244(b)(2)(B)(ii); 

see also id. § 2244(b)(3)(C) (requiring a movant to make a prima facie showing that his 

claims satisfy § 2244(b)(2)). 

Mr. Mitchell relies on McQuiggin v. Perkins, 133 S. Ct. 1924, 1928 (2013), in 

which the Supreme Court held that “actual innocence, if proved, serves as a gateway 

through which a petitioner may pass whether the impediment is a procedural bar . . . or 

. . . expiration of the statute of limitations.”  He asserts that he has evidence of his actual 

innocence sufficient to overcome the expiration of the applicable statute of limitations.   

McQuiggin, however, involved a first habeas application, not a second or 

successive application.  Id. at 1929.  McQuiggin specifically distinguished 

§ 2244(b)(2)(B), recognizing that “Congress constrained the application of the 

[miscarriage of justice] exception” with regard to second or successive applications, 

133 S. Ct. at 1933, and that the provisions of § 2244(b)(2)(B) “reflect Congress’ will to 

modify the miscarriage of justice exception with respect to second-or-successive 

petitions,” 133 S. Ct. at 1934 (emphasis omitted).  McQuiggin therefore has no 

applicability to second or successive § 2254 applications, and Mr. Mitchell cannot rely on 

it to satisfy the requirements of § 2244(b)(2). 

Regarding the factual predicate for his claim, Mr. Mitchell cites to the preliminary 

hearing transcript and the trial transcript, and he asserts that “his claim of actual 

innocence rests on the evidence submitted by the crime scene investigating Detective,” 

Mot. at 6.  But evidence that was available (and apparently introduced) before and during 
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the criminal trial does not satisfy § 2244(b)(2)(B)(i), which requires that “the factual 

predicate for the claim could not have been discovered previously through the exercise of 

due diligence.”  Moreover, Mr. Mitchell’s bare description of the evidence fails to make a 

prima facie showing that the facts, “if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that, but for 

constitutional error, no reasonable factfinder would have found [him] guilty of the 

underlying offense,” as required by § 2244(b)(2)(B)(ii).  

The motion for authorization is denied.  This denial of authorization “shall not be 

appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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