
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: CARLOS L. DIAZ,  
 
          Petitioner. 

 
No. 16-2010 

(D.C. No. 1:14-CV-01086-KG-SCY) 
(D. N.M.) 

_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, HOLMES, and PHILLIPS, Circuit Judges. 
_________________________________ 

Petitioner Carlos L. Diaz seeks a writ of mandamus based on several vaguely 

specified objections to proceedings in the underlying district court action.  Concluding 

that he has failed to present grounds warranting mandamus relief, we deny the petition.   

Standard for Mandamus Relief 

 This court summarized the standard governing mandamus review in In re Cooper 

Tire & Rubber Co., 568 F.3d 1180 (10th Cir. 2009).  We explained: 

Three conditions must be met before a writ of mandamus may issue.  
First, . . . the party seeking issuance of the writ must have no other adequate 
means to attain the relief he desires.  Second, the petitioner must 
demonstrate that his right to the writ is clear and indisputable.  Finally, the 
issuing court, in the exercise of its discretion, must be satisfied that the writ 
is appropriate under the circumstances. 

Id. at 1187 (citations and internal quotation marks omitted).  We went on to note the 

representative uses of mandamus to compel performance of “a nondiscretionary duty 

owed to a plaintiff” and to remedy a court’s “disregard of the Federal Rules of Civil 

Procedure.”  Id.   
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Disposition of Claims Raised in Petition 

The district court action underlying the petition arose out of New Mexico probate 

and paternity proceedings that Mr. Diaz alleges violated federal and state law.  After the 

district court granted a motion to dismiss several defendant judges on absolute immunity 

grounds, Mr. Diaz immediately appealed and requested certification under 28 U.S.C. 

§ 1292(b) and Fed. R. Civ. P. 54(b) to authorize the interlocutory appeal.  His mandamus 

petition appears to object to the district court’s delay in addressing these certification 

requests,1 which were pending for months while he faced the potential dismissal of his 

appeal.  But, as they were denied before he filed his petition, any mandamus request for 

an order directing the district court to decide the certification requests is now moot.   

It is also possible that Mr. Diaz is objecting to the district court’s decision refusing 

to certify.  That decision is not moot and, being effectively unappealable, might be 

reviewed through mandamus, at least in extraordinary circumstances.  See Chrysler 

Credit Corp. v. Country Chrysler, Inc., 928 F.2d 1509, 1521 n.12 (10th Cir. 1991) (citing 

Tri-State Generation & Transmission Ass’n v. Shoshone River Power, Inc., 874 F.2d 

1346, 1368-69 (10th Cir. 1989) (Baldock, J., dissenting)).2  But in this regard Mr. Diaz 

                                              
1 Because Mr. Diaz appears pro se, we liberally construe his pleading.  See Haines 

v. Kerner, 404 U.S. 519, 520 (1972) (per curiam).   
 
2 Special considerations unique to § 1292(b) certification have led many courts to 

hold that a district court’s denial of such certification is not reviewable even through 
mandamus, although sometimes the possibility of mandamus relief is left open “for a 
truly egregious situation . . . [where] the district court was seriously abusing its 
authority.”  In re Ford Motor Co., Bridgestone/Firestone N. Am. Tire, LLC, 344 F.3d 
648, 654-55 (7th Cir. 2002).  We need not make any categorical pronouncements here, 

(continued) 
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cannot show his right to relief is clear and indisputable.  Certification is a matter not of 

right but of district court discretion, and review of certification decisions under 

Rule 54(b) or § 1292(b), when available at all, is very limited in deference to that 

discretion.  See, e.g., Jones v. W. Plains Bank & Tr. Co., ___F.3d___, 2015 WL 9465943, 

at *3 (8th Cir. Dec. 28, 2015) (Rule 54(b)); In re Ford Motor Co., Bridgestone/Firestone 

N. Am. Tire, LLC, 344 F.3d 648, 655 (7th Cir. 2002) (§ 1292(b)).  The district court 

issued a thorough order explaining its rationale for not granting certification.  See Dist. 

Ct. Doc. 81.  Nothing about that decision remotely supports our interference in the matter 

by way of mandamus.  And to the extent Mr. Diaz objects to the lack of a hearing on 

certification, the objection is meritless; he offers no reason why a hearing was necessary 

to decide whether to certify for immediate appeal an order dismissing claims against 

some of the judicial defendants in the case on absolute immunity grounds.  

Mr. Diaz also appears to object to the dismissal order itself, as being unsupported 

and entered without a hearing on defendants’ motion.  But any issues, substantive or 

procedural, with respect to the propriety of the dismissal order can be raised on appeal 

following the entry of final judgment in the case, rendering mandamus inapposite here.  

See Howard v. Mail-Well Envelope Co., 90 F.3d 433, 437 (10th Cir. 1996).   

Finally, Mr. Diaz complains of the district court’s failure to hold a scheduling 

hearing to move the case along to final resolution.  The district court need not hold a 

scheduling hearing, see Fed. R. Civ. P. 16(b)(1) (district court may issue scheduling order 
                                                                                                                                                  
where mandamus relief with respect to § 1292(b) (or Rule 54(b)) certification is clearly 
not warranted in any event.   
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after consultation with parties through means other than a hearing), so Mr. Diaz is not 

entitled to a writ of mandamus directing the district court to hold such a hearing.  But, 

hearing or not, issuance of a scheduling order is mandatory, id., and is to be done “within 

the earlier of 90 days after any defendant has been served with the complaint or 60 days 

after any defendant has appeared,” Fed. R. Civ. P. 16(b)(2).3  It does not appear that a 

scheduling order has been issued in the case.  We note, however, Mr. Diaz only recently 

brought this omission to the district court’s attention, requesting a scheduling order or, 

alternatively, a pre-trial conference.  See Dist. Ct. Doc. 79.  Given the potential 

availability of a remedy in the district court, and the minimal delay since the request for it 

was made, we conclude in our discretion that a writ of mandamus is not warranted under 

the circumstances.  That decision does not foreclose mandamus relief should significant 

further delay in issuance of a scheduling order occasion prejudice to Mr. Diaz’s interests.   

The petition is denied.   

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 

                                              
3 The 90 and 60-day deadlines cited above derive from a recent amendment to the 

rule effective December 1, 2015.  The deadlines applicable at the time this action was 
filed and the defendants were served and appeared were 120 and 90 days, respectively.  
The differences are not material to our disposition of the instant petition.   
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