
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: BENJAMIN WILLIAM FAWLEY,  
 
          Movant. 

No. 16-2042 
(D.C. No. 1:09-CV-00892-WJ-RHS) 

(D. N.M.) 
_________________________________ 

ORDER 
_________________________________ 

Before GORSUCH, HOLMES, and BACHARACH, Circuit Judges. 
_________________________________ 

Benjamin William Fawley, a state prisoner proceeding through counsel, seeks 

authorization to file a second or successive habeas petition in federal court.1  See 

28 U.S.C. § 2244(b)(3).  Because Fawley fails to meet the gatekeeping requirements 

of § 2244(b)(2), we deny the motion and dismiss the matter. 

Fawley entered an Alford2 plea to second degree murder in Virginia state court 

in 2006 and was sentenced to forty years’ imprisonment.  In 2009, he filed habeas 

petitions under § 2254 in both the Eastern District of Virginia and in the District of 

New Mexico, where he was then incarcerated.  The federal court in New Mexico 

dismissed his petition without prejudice to his right to pursue relief in the appropriate 

forum.  The federal court in Virginia, in turn, dismissed his habeas petition as 
                                              

1  Fawley labels the proposed habeas petition for which he seeks authorization as 
one under 28 U.S.C. § 2241.  Given that the claims he seeks to raise may be raised only 
in a habeas petition filed under 28 U.S.C. § 2254, however, and that prior authorization is 
not required before filing a proper § 2241 petition, we will construe the motion as one 
seeking authorization to file a second or successive § 2254 petition. 

 
2  North Carolina v. Alford, 400 U.S. 25, 37-38 (1970). 
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time-barred.  Fawley v. Johnson, 2010 WL 2483988, at *2 (E.D. Va. June 16, 2010) 

(unpublished).  The Fourth Circuit denied a certificate of appealability and dismissed 

the appeal.  Fawley v. Johnson, 395 F. App’x 63 (4th Cir. 2010) (per curiam). 

In 2012, Fawley filed a second § 2254 in federal court in Virginia.  The district 

court dismissed the petition as an unauthorized second or successive petition.  

Fawley v. Clarke, 2013 WL 1856111, at *1 (E.D. Va. May 1, 2013) (unpublished) 

(adopting magistrate judge’s recommendation in Fawley v. Clarke, 2013 WL 

1856120, at *2 (E.D. Va. Feb. 22, 2013) (unpublished), that petition be dismissed as 

unauthorized second or successive petition).  The Fourth Circuit denied a certificate 

of appealability and dismissed the appeal.  Fawley v. Clarke, 541 F. App’x 301 

(4th Cir. 2013) (per curiam). 

Fawley now seeks to file a habeas petition raising claims that (1) his trial 

counsel provided ineffective assistance when he refused to move to withdraw 

Fawley’s Alford plea; and (2) his trial counsel breached his duty to Fawley when he 

revealed confidential information to the Virginia Attorney General during 

proceedings on Fawley’s first habeas petition.3  To obtain authorization to proceed, 

Fawley must make a prima facie showing either that “the claim relies on a new rule 

of constitutional law, made retroactive to cases on collateral review by the Supreme 

Court, that was previously unavailable” or that the facts underlying the claim “could 
                                              

3  It is unclear whether Fawley is referring to proceedings in state court or in 
federal court.  He states that the proceedings occurred in 2008, but he did not file his first 
federal habeas petition until 2009.  For purposes of our analysis, however, it matters not 
whether counsel’s alleged breach of duty occurred in state post-conviction proceedings or 
in federal habeas proceedings.  
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not have been discovered previously through the exercise of due diligence” and those 

facts, “if proven and viewed in light of the evidence as a whole, would be sufficient 

to establish by clear and convincing evidence that, but for constitutional error, no 

reasonable factfinder would have found the applicant guilty of the underlying 

offense,” id. § 2244(b)(2). 

Fawley’s proposed claims do not meet these requirements.  Neither claim 

relies on a new rule of constitutional law.  And while Fawley insists that both claims 

rely on new facts, he admits that those facts came to light during proceedings in 

2008.  So he could have included the claims in his second habeas petition in 2012.  

Moreover, even if newly discovered, the facts, if proven, would not be sufficient to 

establish his innocence by clear and convincing evidence. 

Accordingly, we deny Fawley’s motion for authorization and dismiss the 

matter.  This denial of authorization “shall not be appealable and shall not be the 

subject of a petition for rehearing or for a writ of certiorari.”  28 U.S.C. 

§ 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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