
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: BEATRIZ A. CARDENAS-
URIARTE,  
 
          Movant. 

 
No. 16-2101 

(D.C. Nos. 1:13-CV-00791-JB-LABM & 
1:10-CR-01926-BB-1) 

(D. N.M.) 
_________________________________ 

ORDER 
_________________________________ 

Before KELLY, HARTZ, and BACHARACH, Circuit Judges. 
_________________________________ 

Beatriz A. Cardenas-Uriarte pleaded guilty in 2010 to conspiracy and multiple 

counts of distributing more than 50 grams of methamphetamine.  She seeks authorization 

to file a second or successive 28 U.S.C. § 2255 motion challenging the application of 

U.S.S.G. § 2D1.1(b)(1), which resulted in a two-level increase in her base offense level at 

sentencing, as contrary to Johnson v. United States, ___ U.S. ___, 135 S. Ct. 2551 

(2015).  We deny the motion. 

Johnson voided, in part, the definition of qualifying “violent felonies” used for 

sentence enhancement under the Armed Career Criminal Act (ACCA).  Johnson held that 

a “residual clause” in the definition—covering any crime “involv[ing] conduct that 

presents a serious potential risk of physical injury to another,” 18 U.S.C. 

§ 924(e)(2)(B)(ii)—violated the constitutional prohibition of vague criminal laws.  

Johnson, 135 S. Ct. at 2563.  We recently extended Johnson’s holding to invalidate the 

career-offender guideline, U.S.S.G § 4B1.2(a)(2), which contains an identical residual 

FILED 
United States Court of Appeals 

Tenth Circuit 
 

June 9, 2016 
 

Elisabeth A. Shumaker 
Clerk of Court 

Appellate Case: 16-2101     Document: 01019635137     Date Filed: 06/09/2016     Page: 1     



2 
 

clause in its definition of “crime of violence.”  See United States v. Madrid, 805 F.3d 

1204, 1210-11 (10th Cir. 2015).  And the Supreme Court made Johnson’s holding 

retroactive to cases on collateral review in Welch v. United States, ___ U.S. ___, 

136 S. Ct. 1257, 1265 (2016).   

To obtain authorization, Cardenas-Uriarte must make a prima facie showing that 

her proposed § 2255 motion relies on “(1) newly discovered evidence that, if proven and 

viewed in light of the evidence as a whole, would be sufficient to establish by clear and 

convincing evidence that no reasonable factfinder would have found [her] guilty of the 

[challenged] offense,” or “(2) a new rule of constitutional law, made retroactive to cases 

on collateral review by the Supreme Court, that was previously unavailable.”  28 U.S.C. 

§ 2255(h); see also id. § 2244(b)(3)(C).  She invokes the second prong, pointing to 

Johnson’s holding striking down the residual clause in the ACCA.  But the requirements 

of § 2255(h)(2) are not satisfied by the mere citation of a new rule of law in the abstract.  

The rule of law must actually be the basis of the claim for which authorization is sought.  

In re Encinias, ___ F.3d ___, No. 16-8038, 2016 WL 1719323, at *1 n.2 (10th Cir. 

Apr. 29, 2016) (per curiam).  Accordingly, we must assess whether a new rule of law 

invoked by a prisoner has a sufficient connection to her case. 

Here we conclude that Cardenas-Uriarte cannot demonstrate the requisite 

connection between her proposed claim and the new rule established in Johnson.  At 

sentencing, her base offense level under the guidelines was increased pursuant to 

§ 2D1.1(b)(1), which provides “[i]f a dangerous weapon (including a firearm) was 

possessed, increase by 2 levels.”  In her proposed § 2255 motion, she contends that the 
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two-level increase was improperly assessed because she lacked any knowledge regarding 

the presence of a firearm.  But unlike § 4B1.2(a)(2), § 2D1.1(b)(1) does not contain the 

language invalidated in Johnson.  Thus, Cardenas-Uriarte’s claim challenging the 

application of this guideline is not in any way based on the holding in Johnson that 

invalidated the residual clause of the definition of “violent felony” in the ACCA. 

Cardenas-Uriarte’s motion for authorization is denied.  This denial of 

authorization “shall not be appealable and shall not be the subject of a petition for 

rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 
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