
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: ELVIA CORDERO, as personal 
representative of the Estate of Robert 
Montes,  
 
          Petitioner. 

 
No. 16-2246 

(D.C. No. 2:13-CV-00031-JCH-GBW) 
(D. N.M.) 

_________________________________ 

ORDER 
_________________________________ 

Before TYMKOVICH, Chief Judge, PHILLIPS and MORITZ, Circuit Judges. 
_________________________________ 

Petitioner Elvia Cordero, as personal representative of the Estate of Robert 

Montes, petitions for a writ of mandamus directing the district court to schedule her case 

for a jury trial.  For the following reasons, we deny mandamus relief. 

We have explained that mandamus relief may be appropriate to protect the right to 

a jury trial.  See Nissan Motor Corp. in U.S.A. v. Burciaga, 982 F.2d 408, 409 (10th Cir. 

1992).  In determining whether mandamus relief is appropriate, however, we consider the 

circumstances that led to the denial of the jury request.  See id.  In Nissan Motor, we 

concluded that the defendant’s untimely request for a jury trial that resulted from “mere 

inadvertence or oversight” did not justify the granting of mandamus relief.  Id.  

In January 2013, petitioner checked a box on her civil cover sheet filed with her 

complaint, indicating that she was demanding a jury trial.  But her complaint did not 

contain a demand for a jury trial and she subsequently affirmatively stated in two joint 

status reports that the case was a non-jury case.  In January 2016, she filed an amended 

FILED 
United States Court of Appeals 

Tenth Circuit 
 

November 10, 2016 
 

Elisabeth A. Shumaker 
Clerk of Court 

Appellate Case: 16-2246     Document: 01019719136     Date Filed: 11/10/2016     Page: 1     



2 
 

complaint and again did not request a jury trial.  Then, in September, as the parties were 

preparing the pretrial order, petitioner noted her desire to have a jury trial.  She asserted 

that she properly requested a jury trial and, alternatively, if any technical defect existed, a 

jury trial should still be permitted.  Defendants asserted that petitioner did not properly 

request a trial jury and that the case should proceed to a bench trial.  With the November 

trial date fast approaching, the district court ordered expedited briefing on the issue.  

After considering the parties’ briefing, the district court concluded that petitioner 

did not properly demand a jury trial under Rule 38 of the Federal Rules of Civil 

Procedure.  The court found that checking a jury demand box on a civil cover sheet alone 

is generally insufficient to meet the Rule 38 requirements for demanding a jury trial.  The 

court further found that it was not clear whether the civil cover sheet was served on the 

defendants and therefore it was questionable whether they were given timely notice.  And 

the court found that the parties stipulated in writing to a non-jury trial in their two joint 

status reports, which shows the defendants were not on notice that petitioner intended the 

notation on the civil cover sheet to be treated as a demand for a jury trial.  

The district court further determined that it would not exercise its discretion to 

order a jury trial under Rule 39 of the Federal Rules of Civil Procedure.  The court found 

that defendants reasonably proceeded through pretrial discovery under the assumption the 

case would be a bench trial based on the repeated representations to that effect by 

petitioner.  The court further found that petitioner offered no explanation for the failure to 

include a proper demand for a jury trial beyond mere inadvertence.  Nor did petitioner 

explain how her affirmative statement that the trial would be a bench trial was 
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“inadvertent.”  Finally, the court found that defendants would be prejudiced by the 

petitioner’s belated request for a jury trial over three years after the filing of the initial 

complaint and mere months before trial.  The court therefore ordered the case set for a 

bench trial.   

In her mandamus petition, petitioner does not offer any explanation for her failure 

to include a proper jury demand in her initial or amended complaint.  Nor does she offer 

any explanation of her affirmative statement in the joint status reports that the case was a 

non-jury trial.  Under these circumstances, petitioner has not demonstrated entitlement to 

the extraordinary relief of a writ of mandamus.   

Accordingly, we deny petitioner’s mandamus petition.   

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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