
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: KEITH MCDANIEL,  
 
          Movant. 

 
No. 16-3028 

(D.C. Nos. 2:13-CV-02083-JWL & 
2:07-CR-20168-JWL-DJW-22) 

(D. Kan.) 
_________________________________ 

ORDER 
_________________________________ 

Before BACHARACH, EBEL, and O’BRIEN, Circuit Judges. 
_________________________________ 

Keith McDaniel has applied for authorization to file a second or successive motion 

under 28 U.S.C. § 2255 regarding his 2009 drug conspiracy conviction.  See generally 

United States v. McDaniel, 433 F. App’x 701 (10th Cir. 2011) (affirming conviction).  He 

seeks to challenge his sentence as a career offender, contending that one of the operative 

convictions relied on for his career-offender status did not qualify as a predicate offense 

because he did not serve a sentence of imprisonment for it.  We deny his application. 

To obtain authorization, Mr. McDaniel must make a prima facie showing that his 

proposed § 2255 motion relies on “(1) newly discovered evidence that, if proven and 

viewed in light of the evidence as a whole, would be sufficient to establish by clear and 

convincing evidence that no reasonable factfinder would have found [him] guilty of the 

[challenged] offense,” or “(2) a new rule of constitutional law, made retroactive to cases 

on collateral review by the Supreme Court, that was previously unavailable.”  28 U.S.C. 

§ 2255(h); see also id. § 2244(b)(3)(C).  Mr. McDaniel purports to invoke both bases for 
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authorization, but an examination of the grounds recited in his application reveals that, 

for numerous reasons, neither is properly invoked.   

Mr. McDaniel’s proposed § 2255 motion rests solely on the Sixth Circuit’s 

decision in United States v. Chatmon, 565 F. App’x 345, 348-51 (6th Cir. 2014), holding 

that a prior conviction cannot serve as a career-offender predicate unless the defendant 

served a term of imprisonment for the conviction.  But a judicial decision does not 

constitute new evidence and thus cannot satisfy § 2255(h)(1).  See In re Smith, 285 F.3d 

6, 8 (D.C. Cir. 2002) (following In re Dorsainvil, 119 F.3d 245, 247 (3d Cir. 1997)).  

Moreover, the claim in Chatmon (and here) concerns a sentencing matter, not the 

defendant’s innocence of the offense, also rendering § 2255(h)(1) inapposite.  See In re 

Dean, 341 F.3d 1247, 1248 (11th Cir. 2003).   

As for § 2255(h)(2), Chatmon concerns only the interpretation of the sentencing 

guidelines and thus does not recognize a new rule of constitutional law as required for 

authorization.  See United States v. Wetzel-Sanders, 805 F.3d 1266, 1269 (10th Cir. 

2015).  Nor can a circuit decision such as Chatmon satisfy the statutory requirement that 

the new rule of law be made retroactive to cases on collateral review by the Supreme 

Court.  See Wetzel-Sanders, 805 F.3d at 1269; see also In re Payne, 733 F.3d 1027, 1029 

(10th Cir. 2013) (noting retroactivity requirement can be satisfied only if Supreme Court 

has held new rule to be retroactive).  Finally, the unpublished Sixth Circuit decision in 

Chatmon is not precedential, let alone binding in this circuit.    
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The application for authorization is denied.  This denial of authorization “shall not 

be appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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