
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: PHILIP ANDRA GRIGSBY,  
 
          Movant. 

 
No. 16-3144 

(D.C. Nos. 6:12-CR-10174-JTM-1 & 
6:15-CV-01154-JTM) 

(D. Kan.) 
_________________________________ 

ORDER 
_________________________________ 

Before HARTZ, McHUGH, and MORITZ, Circuit Judges. 
_________________________________ 

Philip Andra Grigsby, a federal prisoner appearing pro se, seeks authorization to 

file a second or successive 28 U.S.C. § 2255 motion to vacate, set aside, or correct his 

sentence.  We deny authorization. 

Mr. Grigsby pled guilty to multiple counts of sexual exploitation of a minor, 

one count of possessing child pornography, and one count of being a felon in 

possession of a firearm.  His offense level was enhanced under U.S.S.G. § 2G2.1(b) 

because, among other things, his crimes involved a nine-year-old family member and 

material that portrayed sadistic or masochistic conduct or other depictions of violence. 

He was sentenced to 260 years in prison, a sentence we affirmed on direct appeal.  See 

United States v. Grigsby, 749 F.3d 908, 909 (10th Cir.), cert. denied, 135 S. Ct. 214 

(2014).  The district court denied his first § 2255 motion, and this court denied a 

Certificate of Appealability and dismissed his appeal. 
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A second or successive § 2255 motion cannot proceed in the district court without 

first being authorized by this court.  See 28 U.S.C. § 2255(h); id. § 2244(b)(3).  We may 

authorize only those claims that rely on: 

(1) newly discovered evidence that, if proven and viewed in light of the 
evidence as a whole, would be sufficient to establish by clear and 
convincing evidence that no reasonable factfinder would have found the 
movant guilty of the offense; or (2) a new rule of constitutional law, made 
retroactive to cases on collateral review by the Supreme Court, that was 
previously unavailable. 

Id. § 2255(h); see also id. § 2244(b)(3)(C). 

Mr. Grigsby relies on the second prong.  He seeks to extend the Supreme Court’s 

ruling in Johnson v. United States, 135 S. Ct. 2551 (2015), to invalidate his sentence.  See 

also Welch v. United States, 136 S. Ct. 1257, 1268 (2016) (holding that Johnson 

announced a substantive rule that applies retroactively to cases on collateral review).  

Mr. Grigsby argues that his case is “full of unconstitutionally vague opinions, arguments 

and rulings by the Government and Court alike,” Mot. for Authorization at 8.  The 

implication seems to be that it raises the same vagueness concerns that prompted the 

Supreme Court to hold that “imposing an increased sentence under the residual clause of 

the Armed Career Criminal Act [ACCA] violates the Constitution’s guarantee of due 

process”  Johnson, 135 S. Ct. at 2563. 

However, it is clear from the record in Mr. Grigsby’s previous cases before this 

court that Johnson is not at all relevant to his circumstances.  He was not sentenced under 

the ACCA or any other statute or Sentencing Guideline that uses similar or identical 

language to that declared unconstitutionally vague in Johnson.  Indeed, the district court 
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expressly confirmed Johnson’s inapplicability when it denied his first § 2255 motion, 

which contained a variation of this Johnson-based argument.   

Because Mr. Grigsby has failed to meet the standard for authorization in 

§ 2255(h), the motion for authorization is denied.  This denial of authorization “shall not 

be appealable and shall not be the subject of a petition for rehearing or for a writ of 

certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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