
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  RIGOBERTO SOTO-ARREOLA,  
 
          Movant. 

 
No. 16-3187 

(D.C. Nos. 2:11-CR-20051-KHV-1 & 
2:12-CV-02738-KHV) 

(D. Kan.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, GORSUCH, and BACHARACH, Circuit Judges. 
_________________________________ 

Rigoberto Soto-Arreola pled guilty in 2011 to one count of aggravated reentry of a 

deported alien, in violation of 8 U.S.C. §§ 1326(a) and (b).  The district court sentenced 

him to 120 months’ imprisonment.  After we affirmed his sentence on appeal, he 

unsuccessfully moved to vacate, set aside, or correct his sentence under 28 U.S.C. 

§ 2255.  He now seeks authorization to file a second or successive § 2255 motion 

challenging his sentence, which he contends was improperly enhanced based on a prior 

conviction deemed to be an aggravated felony.  This matter was previously abated, and 

the abatement is now lifted.  We grant Soto-Arreola’s pro se motion. 

To obtain our authorization, Soto-Arreola must make a prima facie showing that 

he can satisfy one of the gate-keeping requirements in § 2255(h).  See In re Shines, 

696 F.3d 1330, 1332 (10th Cir. 2012) (per curiam); see also 28 U.S.C. § 2244(b)(3)(C).  

We hold that Soto-Arreola has made a prima facie showing that his proposed claim is 
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based on “a new rule of constitutional law, made retroactive to cases on collateral review 

by the Supreme Court, that was previously unavailable,” 28 U.S.C. § 2255(h)(2). 

The district court held that Soto-Arreola’s prior conviction for aggravated battery 

under Kansas law constituted an aggravated felony under § 1326(b)(2).  That 

determination increased the statutory maximum sentence for his offense from 10 years’ to 

20 years’ imprisonment.  See id. § 1326(b)(1)-(2).  Soto-Arreola seeks authorization to 

file a successive § 2255 motion challenging this sentence enhancement.1  He contends 

that his prior conviction was deemed to be an aggravated felony under 8 U.S.C. 

§ 1101(a)(43)(F), which defines “aggravated felony” to include “a crime of violence” as 

defined in 18 U.S.C. § 16.  Section 16, in turn, defines a “crime of violence” as: 

(a) an offense that has as an element the use, attempted use, or threatened 
use of physical force against the person or property of another, or 

(b) any other offense that is a felony and that, by its nature, involves a 
substantial risk that physical force against the person or property of another 
may be used in the course of committing the offense. 

The record does not indicate which part of this definition the district court relied on.  

Soto-Arreola challenges the definition in § 16(b) as unconstitutionally vague under the 

                                              
1 Although the district court did not exceed the lower maximum sentence, we 

cannot say that application of the higher maximum had no effect on Soto-Arreola’s 
sentence.  In sentencing him to 120 months’ imprisonment, which was in excess of the 
applicable guidelines range of 70 to 87 months, the district court specifically noted that 
its chosen sentence was half of the 20-year statutory maximum.  See Sentencing 
Transcript at 13, United States v. Soto-Arreola, No. 11-CR-20051-KHV-1 (D. Kan. 
Dec. 31, 2011), ECF No. 25 (stating that “even though the custody range is 70 to 87 
months, the sentence I’m proposing is 120 months.  The custody sentence under the 
statute is up to 20 years, and this is right in the middle of that”).  Thus, the record shows, 
as a prima facie matter, that the higher maximum sentence based on Soto-Arreola’s prior 
aggravated-felony conviction may have influenced the district court’s sentencing 
decision. 
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new rule of constitutional law announced in Johnson v. United States, __ U.S. __, 

135 S. Ct. 2551 (2015). 

Johnson voided, in part, the definition of a qualifying “violent felony” used for 

sentence enhancement under the Armed Career Criminal Act.  Id. at 2563.  Johnson held 

that a “residual clause” in the definition—covering crimes “involv[ing] conduct that 

presents a serious potential risk of physical injury to another,” 18 U.S.C. 

§ 924(e)(2)(B)(ii)—violated the constitutional prohibition against vague criminal laws 

and that an increased sentence based on that clause violates a defendant’s right to due 

process.  Johnson, 135 S. Ct. at 2557, 2563.  The Supreme Court made Johnson’s holding 

retroactive to cases on collateral review in Welch v. United States, __ U.S. __, 136 S. Ct. 

1257, 1265 (2016).  The Court summarized its Johnson analysis in Welch: 

The vagueness of the residual clause rests in large part on its operation 
under the categorical approach. . . .  Under the categorical approach, a court 
assesses whether a crime qualifies as a violent felony in terms of how the 
law defines the offense and not in terms of how an individual offender 
might have committed it on a particular occasion.  For purposes of the 
residual clause, then, courts were to determine whether a crime involved a 
“serious potential risk of physical injury” by considering not the 
defendant’s actual conduct but an idealized ordinary case of the crime. 

. . .  The residual clause failed not because it adopted a “serious potential 
risk” standard but because applying that standard under the categorical 
approach required courts to assess the hypothetical risk posed by an 
abstract generic version of the offense.  In the Johnson Court’s view, the 
indeterminacy of the wide-ranging inquiry made the residual clause more 
unpredictable and arbitrary in its application than the Constitution allows. 

Id. at 1262 (citations and internal quotation marks omitted). 

Soto-Arreola asserts that his claim relies on the holding in Johnson, but the 

requirements of § 2255(h)(2) are not satisfied by the citation of a new rule of law in the 
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abstract.  Rather, the new rule cited by a movant must be the basis of the claim for which 

authorization is sought.  In re Encinias, 821 F.3d 1224, 1225 n.2 (10th Cir. 2016) 

(per curiam).  Here, Soto-Arreola was not sentenced as an armed career criminal under 

the ACCA.  He instead seeks to challenge the district court’s determination that his 

previous conviction qualified as an aggravated felony under 8 U.S.C. § 1326(b)(2).  But 

we agree that his proposed claim is sufficiently based on the new rule announced in 

Johnson to permit authorization under § 2255(h)(2). 

In Golicov v. Lynch, __ F.3d __, 2016 WL 4988012, at *8 (10th Cir. Sept. 19, 

2016), we recently invalidated the definition of “crime of violence” in § 1101(a)(43)(F), 

to the extent that it incorporates § 16(b)’s definition of the same term.  We expressly held 

that this “residual definition . . . is unconstitutionally vague in light of the Supreme 

Court’s decision in Johnson.”  Id.  In doing so, we concluded that § 16(b) “is not 

meaningfully distinguishable from the ACCA’s residual clause,” id. at *5, such that the 

necessary application of the categorical approach in applying § 16(b) “‘produces more 

unpredictability and arbitrariness than the Due Process Clause tolerates,’” id. at *6 

(quoting Johnson, 135 S. Ct. at 2558).  Thus, we held that Johnson’s invalidation of the 

ACCA residual clause led to the same result for § 16(b)’s definition of “crime of 

violence.”2 

                                              
2 Golicov concerned the validity of the definition of “crime of violence” in 

§ 1101(a)(43)(F) as applied in immigration proceedings.  See 2016 WL 4988012, at *1.  
But our analysis in that case—pertaining to the vagueness standard for criminal laws—
applies as well to the same statute in the criminal context. 
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Although Golicov is the immediate antecedent for Soto-Arreola’s challenge to his 

sentence enhancement based on his aggravated-felony conviction, “that decision was 

based, in turn, on the seminal new rule of constitutional law recognized in Johnson.”  

Encinias, 821 F.3d at 1225-26.  Therefore, given our recognition of the similarity 

between the residual clauses in the ACCA and in § 16(b), as well as “the commonality of 

the constitutional concerns involved,” we conclude Soto-Arreola has made a prima facie 

showing that his challenge to his enhanced sentence is “sufficiently based on Johnson to 

permit authorization under § 2255(h)(2).”  Id. at 1226.3 

Accordingly, we grant Soto-Arreola authorization to file a second or successive 

§ 2255 motion in district court to raise a claim based on Johnson v. United States.  In the 

interest of justice, we direct the Clerk to transfer the now-authorized successive § 2255 

motion to the district court for the District of Kansas, pursuant to 28 U.S.C. § 1631.  

Soto-Arreola’s successive § 2255 motion shall proceed in the district court as though 

filed on June 21, 2016, the date he filed his motion for authorization in this court.  This 

grant of authorization “shall not be appealable and shall not be the subject of a petition 

                                              
3 To the extent that Soto-Arreola also seeks authorization to file a claim 

challenging his sentence enhancement under U.S. Sentencing Guidelines Manual 
§ 2L1.2(b)(1)(A) (U.S. Sentencing Comm’n 2011), that claim is not based on Johnson.  
Although he received a 16-level increase in his base offense level under that section 
because he had been convicted of a “crime of violence,” the relevant definition of that 
term is not the language in § 16(b).  Rather, the applicable definition of “crime of 
violence,” which is found in the commentary to the guideline, does not include language 
that is the same as—or not meaningfully distinguishable from—the ACCA residual 
clause.  See USSG § 2L1.2 cmt. n.1(B)(iii) (defining “crime of violence” to include 
certain enumerated offenses and “any other offense under federal, state, or local law that 
has as an element the use, attempted use, or threatened use of physical force against the 
person of another”). 
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for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E); see In re Clark, 

__ F.3d __, 2016 WL 5210887, at *2 (10th Cir. Sept. 21, 2016). 

 
Entered for the Court

 
ELISABETH A. SHUMAKER, Clerk 
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