
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

JOHN ELIAS SCOTT,  
 
          Plaintiff - Appellant, 
 
v. 
 
ANDREA PENA; STATE OF UTAH; 
PROVO CITY; UTAH COUNTY; 
PROVO 4TH DISTRICT COURT; 
CLAUDIA LAYCOCK, Judge, in her 
individual and professional capacity,  
 
          Defendants - Appellees. 

 
 
 
 

No. 16-4033 
(D.C. No. 2:15-CV-00774-RJS) 

(D. Utah) 

_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, LUCERO, and BACHARACH, Circuit Judges. 
_________________________________ 

This matter is before us sua sponte to consider whether we have jurisdiction to 

review the order being appealed.  John Scott, a state court plaintiff, seeks to appeal the 

district court’s order remanding his case to state court.  Asserting that the actions of the 

state court had made him a defendant in his own case, Scott attempted to remove the case 

to federal court.  The defendants filed a timely motion to remand on the basis that a 

plaintiff cannot remove a case to federal court and the district court lacked subject matter 

jurisdiction.  The magistrate judge recommended that the matter be remanded to state 

court on the ground that a state court plaintiff cannot remove.  No one objected to the 
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recommendation and the district court adopted it and ordered the matter remanded.  Scott 

appeals. 

“An order remanding a case to the State court from which it was removed is not 

reviewable on appeal or otherwise, except that an order remanding a case to the State 

court from which it was removed pursuant to section 1442 or 1443 of this title shall be 

reviewable by appeal or otherwise.”  28 U.S.C. § 1447(d).  Though seemingly broad, the 

statutory prohibition on appellate review has been construed to apply only to remands 

based on the grounds set forth in 28 U.S.C. § 1447(c).  Things Remembered, Inc. v. 

Petrarca, 516 U.S. 124, 127 (1995) (noting that § 1447(d) must be read in pari materia 

with § 1447(c)).  Section 1447(c), in turn, provides for remand based on lack of subject 

matter jurisdiction or a timely raised defect in removal procedure. 

Here, the district court granted the defendants’ timely motion to remand on the 

ground that a plaintiff cannot remove, a procedural defect.  See Hamilton .v Aetna Life & 

Cas. Co., 5 F.3d 642, 643 (2d Cir. 1993); Ballard’s Serv. Ctr., Inc. v. Transue, 865 F.2d 

1447, 449 (1st Cir. 1989).  As a result, we lack jurisdiction to review the remand order 

unless the “except” clause of § 1447(d) for cases removed pursuant to § 1442 or § 1443 

applies.  Scott cited § 1443 (providing for removal in certain civil rights cases) in his 

notice of removal.  However, notwithstanding a citation to one of the statutory 

exceptions, we lack jurisdiction if the allegations in the removal petition make clear that 

the exception is inapplicable.  Miller v. Lambeth, 443 F.3d 757, 759 (10th Cir. 2006). 

Section 1443 authorizes a state court defendant to remove certain civil rights 

cases.  28 U.S.C. § 1443.  The Supreme Court has determined that the phrase “equal civil 
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rights” as used in § 1443 has a very specific historic meaning—racial equality.  Johnson 

v. Mississippi, 421 U.S. 213, 219 (1975) (“First, it must appear that the right allegedly 

denied the removal petitioner arises under a federal law providing for specific civil rights 

stated in terms of racial equality.”).  Nowhere in his notice of removal does Scott allege 

the denial of a civil right stated in terms of racial equality.  Section 1443 is, therefore, 

inapplicable, and we lack jurisdiction to consider this appeal. 

APPEAL DISMISSED. 

Entered for the Court 
ELISABETH A. SHUMAKER, Clerk 

 
by: Jane K. Castro 
      Counsel to the Clerk 
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