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          Movant. 

 
No. 16-5068 

(D.C. Nos. 4:16-CV-00023-CVE-PJC & 
4:07-CV-00041-TCK-PJC) 

(N.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before TYMKOVICH, Chief Judge, O’BRIEN and McHUGH, Circuit Judges. 
_________________________________ 

Tracy Joevaun McGill, an Oklahoma state prisoner proceeding pro se, moves for 

authorization to file a second or successive 28 U.S.C. § 2254 habeas application 

challenging his 2001 conviction on two counts of first-degree murder for which he is 

serving two concurrent life sentences without parole.  He filed a first § 2254 application 

in 2006, which the district court dismissed as time barred.  McGill has since filed 

unauthorized second or successive § 2254 applications in the district court, as well as 

previous motions for authorization in this court.  We deny his current motion. 

McGill’s habeas application cannot proceed in the district court without first being 

authorized by this court.  See 28 U.S.C. § 2244(b)(3).  We may authorize a claim only if 

the prisoner has not raised it in a previous § 2254 habeas application.  See id. 

§ 2244(b)(1).  And we may not authorize a new claim unless it satisfies one or both of the 

requirements specified in § 2244(b)(2).  A new claim must rely on (1) “a new rule of 

constitutional law, made retroactive to cases on collateral review by the Supreme Court, 
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that was previously unavailable,” or (2) facts that “could not have been discovered 

previously through the exercise of due diligence” and that, “if proven and viewed in light 

of the evidence as a whole, would be sufficient to establish by clear and convincing 

evidence that, but for constitutional error, no reasonable factfinder would have found the 

applicant guilty of the underlying offense.”  Id. § 2244(b)(2)(A)-(B). 

McGill must make a prima facie showing that he can satisfy these gate-keeping 

requirements.  See Case v. Hatch, 731 F.3d 1015, 1028 (10th Cir. 2013).  “If in light of 

the documents submitted with the application it appears reasonably likely that the 

application satisfies the stringent requirements for the filing of a second or successive 

petition, we shall grant the application.”  Id. (internal quotation marks omitted). 

McGill asserts he has new claims that rely on newly discovered facts.  He first 

contends that he committed the murders while temporarily insane due to side effects of 

Prozac.  We previously denied authorization to bring this claim because McGill did not 

aver that he had recently become aware of the side effects of Prozac and also failed to 

explain why he could not have discovered these facts previously through due diligence.  

See In re McGill, No. 16-5023 (10th Cir. Mar. 28, 2016).  He now appears to assert that 

he gained knowledge of Prozac’s side effects from the district court’s opinion in Rimbert 

v. Eli Lilly & Co., 577 F. Supp. 2d 1174 (D.N.M. 2008).  That decision is eight years old, 

and evidence presented in that case indicated that knowledge of a connection between 

violent conduct and medicines like Prozac had existed for 15 years.  See id. at 1179.  

Thus, McGill still has not explained why, by exercising due diligence, he could not have 

previously discovered the facts related to Prozac’s side effects. 
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But even if McGill could satisfy the diligence requirement in § 2244(b)(2)(B)(i), 

he has not shown that his alleged newly discovered fact—specifically, that Prozac causes 

violent behavior in some patients—would be sufficient to establish his innocence by clear 

and convincing evidence if presented to a jury along with the other evidence in the 

record.  See Case, 731 F.3d at 1034-35.  Thus, even assuming McGill has a viable 

constitutional claim, which is required, see id. at 1035,1 he still has failed to make a 

prima facie showing that he can satisfy the requirements of § 2244(b)(2)(B)(ii). 

McGill next asserts that his trial counsel coerced him into pleading guilty to the 

murders.  But we previously denied authorization to bring this claim because the facts 

underlying it were known to McGill at the time of his plea.  See In re McGill.  To the 

extent that he seeks authorization to bring claims asserting (1) denial of counsel at his 

sentencing hearing, (2) ineffective assistance of counsel at a hearing on his motion to 

withdraw his guilty plea, and (3) ineffective assistance of appellate counsel, the same 

impediment applies:  he fails to point to any newly discovered fact related to these 

claims.2 

Accordingly, the motion for authorization is denied.  This denial of authorization  

  

                                              
1 McGill contends that his trial counsel was constitutionally ineffective in failing 

to assert an insanity defense based on his use of Prozac. 
2 McGill also asserts, once again, a claim that his arrest was illegal.  We 

previously denied authorization to bring this claim because he raised it in a previous 
§ 2254 application in 2006.  See In re McGill (applying 28 U.S.C. § 2244(b)(1) to deny 
authorization). 
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“shall not be appealable and shall not be the subject of a petition for rehearing or for a 

writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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