
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: MICHAEL MCCALISTER,  
 
          Movant. 

No. 16-5107 
(D.C. Nos. 4:15-CV-00072-TCK-TLW & 

4:99-CR-00020-TCK-1) 
(N.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before KELLY, HARTZ, and MATHESON, Circuit Judges. 
_________________________________ 

A jury convicted Michael McCalister of participating in a drug conspiracy in 

violation of 21 U.S.C. § 846.  He received an enhanced sentence of 290 months in prison 

under U.S. Sentencing Guidelines Manual § 4B1.1 (U.S. Sentencing Comm’n), followed 

by five years of supervised release.  This court affirmed his conviction and sentence on 

direct appeal, and Mr. McCalister later filed an unsuccessful motion under 28 U.S.C. 

§ 2255.  Proceeding pro se, he now seeks an order authorizing him to file a second or 

successive § 2255 motion in the district court so he may assert a claim for relief based on 

Johnson v. United States, 135 S. Ct. 2551 (2015).1  We ordered the government to 

                                              
1 Johnson voided in part the definition of a qualifying “violent felony” used for 

sentence enhancement under the Armed Career Criminal Act (ACCA).  The problematic 
part of the definition is known as the “residual clause” and covers any crime “involv[ing] 
conduct that presents a serious potential risk of physical injury to another,” 18 U.S.C. 
§ 924(e)(2)(B)(ii).  The Supreme Court held that “imposing an increased sentence under 
the residual clause of the [ACCA] violates the Constitution’s guarantee of due process.”  
Johnson, 135 S. Ct. at 2563.  In Welch v. United States, 136 S. Ct. 1257, 1268 (2016), the 
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respond to the motion.  Upon consideration of Mr. McCalister’s motion and the 

government’s response, we grant authorization.   

To obtain authorization, Mr. McCalister must make a prima facie showing that his 

claim meets the gatekeeping requirements of § 2255(h).  28 U.S.C. § 2244(b)(3)(C).  

A claim may be authorized if it relies on “a new rule of constitutional law, made 

retroactive to cases on collateral review by the Supreme Court, that was previously 

unavailable.”  Id. § 2255(h)(2).  Section 4B1.1, the career offender guideline, is triggered 

by a defendant having “two prior felony convictions of either a crime of violence or a 

controlled substance offense,” USSG § 4B1.1(a).  Section 4B1.2(a), in turn, defines 

“crime of violence,” and the residual clause within that definition mirrors the language 

declared unconstitutional in Johnson.  See USSG § 4B1.2(a)(2).  Thus, for purposes of a 

motion for authorization, we extended Johnson’s reach to the career offender guideline.  

See In re Encinias, 821 F.3d 1224, 1225-26 (10th Cir. 2016) (per curiam).  

Our resolution of Mr. McCalister’s motion for authorization depends on whether 

the district court designated him a career offender based on the residual clause of 

§ 4B1.2(a)(2).  Mr. McCalister argues that he was designated a career offender based on a 

prior federal armed robbery conviction and two prior state robbery convictions, which the 

district court deemed crimes of violence under the residual clause or the elements clause 

of USSG § 4B1.2(a).  See Mot. for Auth. at 8, 8(a) (corrected pages filed on July 7, 

                                                                                                                                                  
Court held that Johnson announced a new substantive rule that applies retroactively to 
cases on collateral review.   
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2016).2  But the predicate offenses for the career offender designation are not evident 

from the district court record.  The Presentence Investigation Report (PIR) notes only that 

he was convicted of a controlled substance offense and had three prior felony convictions 

for crimes of violence.  And the criminal history section of the PIR lists multiple 

qualifying convictions, as well as a conviction for a controlled substance offense.  We 

therefore asked the government to provide any information about which predicate 

convictions the district court used for Mr. McCalister’s career offender enhancement and 

whether the district court explicitly relied on the residual clause or a different clause 

within § 4B1.2(a). 

In its response, the government confirms that “the district court did not explicitly 

state which prior convictions it was utilizing as predicates for McCalister’s career 

offender sentence, let alone which clause of the crime-of-violence definition it was 

applying.”  Resp. to Mot. for Auth. at 6.  Thus, “this Court may conclude that it cannot 

verify that the district court designated Mr. McCalister as a career offender under the 

elements clause in § 4B1.2(a), not the residual clause.”  Id. at 6-7 (internal quotation 

marks, brackets, and citations omitted).3  Still, the government argues that we should 

deny authorization because Mr. McCalister’s prior convictions—including a federal bank 
                                              

2 Alternatively, Mr. McCalister pinpoints three prior state robbery convictions as 
the basis for his career offender designation.  See Mot. for Auth. at 10. 

 
3 The elements clause (sometimes referred to as the “force clause”) includes as a 

“crime of violence” any offense that “has as an element the use, attempted use, or 
threatened use of physical force against the person of another.”  USSG § 4B1.2(a)(1).  It 
remains valid post-Johnson.  See 135 S. Ct. at 2563 (noting that the Court’s holding 
“does not call into question . . . the remainder of the Act’s definition of a violent felony”). 
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robbery conviction that qualifies as a crime of violence under the elements clause in 

§ 4B1.2(a) and a drug distribution offense that qualifies as a controlled substance offense 

under § 4B1.2(b)—“plainly support his career offender sentence even after Johnson.”  

Resp. to Mot. for Auth. at 7. 

Our role in evaluating a motion for authorization is to assess whether the movant 

has met the gatekeeping requirements of § 2255(h)—not to assess whether the movant 

ultimately will prevail on the merits.  See Case v. Hatch, 731 F.3d 1015, 1028 (10th Cir. 

2013) (explaining that a prima facie finding for purposes of second-or-successive 

authorization is “not a ‘preliminary merits assessment,’ but rather a determination 

focused ‘solely on the conditions specified in § 2244(b) that justify raising a new habeas 

claim . . . not to any assessment regarding the strength of the petitioner’s case.’” (quoting 

Ochoa v. Sirmons, 485 F.3d 538, 541-42 (10th Cir. 2007)). 

Despite a careful review of the record, we cannot verify that the district court did 

not designate Mr. McCalister as a career offender under the residual clause.  The motion 

for authorization filed in this court on June 27, 2016 is granted.  Pursuant to 28 U.S.C. 

§ 1631, we direct the Clerk to transfer the now-authorized successive § 2255 motion to 

the district court for the Northern District of Oklahoma.  The filing date for the 

authorized § 2255 motion is the earlier of 1) the date the motion for authorization was 

filed in this court, or 2) the date the motion for authorization was delivered to prison 

authorities for mailing, if the district court determines Mr. McCalister is entitled to the 
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benefit of the prison mailbox rule, see Price v. Philpot, 420 F.3d 1158, 1165-66 

(10th Cir. 2005); Fed. R. App. P. 25(a)(2)(C).4 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 

                                              
4 Although Mr. McCalister’s motion was filed on June 27, 2016, it is dated June 

23, 2016.  Our authorization to file the successive motion does not speak to the timeliness 
of the authorized § 2255 motion.  Timeliness is a merits determination that is outside the 
scope of our gatekeeping inquiry under the relevant statutes.  See Ochoa, 485 F.3d 
at 541-42 (appellate court’s gatekeeping role does not include even preliminary merits 
assessment); In re Rains, 659 F.3d 1274, 1275 (10th Cir. 2011) (per curiam) (timeliness 
of a habeas petition is a merits determination). 
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