
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  JESUS HERNANDEZ,  
 
          Petitioner. 

 
No. 16-5119 

(D.C. No. 4:10-CV-00534-GKF-TLW) 
(N.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before HOLMES, MATHESON, and MORITZ, Circuit Judges. 
_________________________________ 

A jury convicted Jesus Hernandez of first degree murder for the stabbing death of 

his pregnant girlfriend and second degree murder for the death of her fetus.  He was 

sentenced to life in prison without the possibility of parole and a consecutive thirty-year 

term, respectively.  The Oklahoma Court of Criminal Appeals (“OCCA”) affirmed his 

convictions and sentence.  He then sought post-conviction relief in both state and federal 

courts but was unsuccessful.  He now moves for authorization to file a second or 

successive 28 U.S.C. § 2254 habeas application.  We deny authorization. 

Mr. Hernandez seeks to present two new claims:  (1) he was denied an evidentiary 

hearing in violation of his due process and equal protection rights; and (2) he did not 

understand English well enough to get a fair trial.  He asserts that both claims are 

supported by newly discovered evidence—namely, a prison education test report, which 

he submits with a sworn affidavit attesting that he could not understand English well 

enough to aid his counsel or submit evidence on his own behalf.   
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This court must authorize a second or successive § 2254 application before it can 

be filed in the district court.  To obtain authorization, Mr. Hernandez must show that his 

claim relies on (A) “a new rule of constitutional law, made retroactive to cases on 

collateral review by the Supreme Court, that was previously unavailable,” or (B) new 

facts that “could not have been discovered previously through the exercise of due 

diligence” and that “if proven and viewed in light of the evidence as a whole, would be 

sufficient to establish by clear and convincing evidence that, but for constitutional error, 

no reasonable factfinder would have found [him] guilty of the underlying offense.”  

28 U.S.C. § 2244(b)(2)(A), (b)(2)(B)(i), (ii).   

Mr. Hernandez relies on the newly discovered evidence prong.  But he has not 

established that he could not have obtained the prison education test report (or 

comparable evidence of his English-language limitations) sooner through the exercise of 

due diligence, nor has he established that, but for constitutional error, no reasonable 

factfinder would have found him guilty of the underlying offenses.  Thus, his motion 

does not satisfy § 2244(b)(2)(B).   

We therefore deny his motion for authorization.  This denial of authorization 

“shall not be appealable and shall not be the subject of a petition for rehearing or for a 

writ of certiorari.”  Id. § 2244(b)(3)(E). 

Entered for the Court 
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