
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: ANTHONY L. JONES,  
 
          Petitioner. 

 
No. 16-5170 

(D.C. No. 4:11-CR-00181-JHP-1) 
(N.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, LUCERO, and GORSUCH, Circuit Judges. 
_________________________________ 

Anthony L. Jones, proceeding through counsel, seeks a writ of mandamus ordering 

the district court to lift its stay and to decide his pending 28 U.S.C. § 2255 motion, which 

seeks to attack his sentence under Johnson v. United States, 135 S. Ct. 2551 (2015).  The 

district court stayed the case pending the Supreme Court’s decision in Beckles v. United 

States, 616 F. App’x 415 (11th Cir. 2015), cert. granted, 136 S. Ct. 2510 (2016) 

(No. 15-8544) (argued Nov. 28, 2016).  We ordered the government to respond, which it 

has done. 

For mandamus relief, a petitioner must show that he has “no other adequate means 

to attain the relief he desires” and that “his right to the writ is clear and indisputable.”  

In re Cooper Tire & Rubber Co., 568 F.3d 1180, 1187 (10th Cir. 2009) (internal 

quotation marks omitted).  In addition, “the issuing court, in the exercise of its discretion, 

must be satisfied that the writ is appropriate under the circumstances.”  Id. (internal 
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quotation marks omitted).  This court has established the following “nonconclusive 

guidelines” for considering a petition for mandamus: 

(1) whether the party has alternative means to secure relief; (2) whether the 
party will be damaged in a way not correctable on appeal; (3) whether the 
district court’s order constitutes an abuse of discretion; (4) whether the 
order represents an often repeated error and manifests a persistent disregard 
of federal rules; and (5) whether the order raises new and important 
problems or issues of law of the first impression. 

Id. (internal quotation marks omitted).   

Applying the nonconclusive guidelines, this court has granted mandamus relief to 

several petitioners whose cases were subject to Beckles-related stays, but who would be 

entitled to imminent or immediate release if their sentences were invalid under Johnson.  

See United States v. Smith, No. 16-8091, 2016 WL 6609499, at *1 (10th Cir. Nov. 9, 

2016) (unpublished); United States v. Carey, No. 16-8093, 2016 WL 6543343, at *1-3 

(10th Cir. Nov. 4, 2016) (unpublished); United States v. Miller, No. 16-8080, slip op. at 

2-3, 6-7 (10th Cir. Nov. 2, 2016) (unpublished).  The petitioners had no alternative  

means of relief, and the prospect of unnecessary confinement established that they would 

be damaged in a way not correctable on appeal and that the district court abused its 

discretion in granting the stay.  See Smith, 2016 WL 6609499, at *1; Carey, 2016 WL 

6543343, at *2; Miller, No. 16-8080, slip op. at 6.  

Mr. Jones argues that if he were to be resentenced, he likely would be entitled to 

immediate release from imprisonment.  His 77-month sentence was at the bottom end of 

the Guideline range, and the Bureau of Prisons estimates he will be released in 

August 2017.  If the § 2255 motion is successful, counsel calculates the new Guideline 
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range would likely be 51 to 63 months, and Mr. Jones already has served any sentence in 

that range.  The government concedes that “Jones is similarly situated to the defendants 

in Miller, Carey, and Smith,” and if Johnson applies, “[Mr. Jones’s] resentencing on the 

resulting guideline range would carry the possibility of his immediate release from 

custody.”  Resp. at 7.  The government further concedes that “although Miller and Carey 

are not binding precedent, their reasoning would support issuance of a writ directing the 

district court to lift the stay and address the merits of Jones’s § 2255 motion.”  Id. 

Nevertheless, the government urges us to allow the stay to remain in place because 

Mr. Jones’s § 2255 motion will simply be declared time-barred.  But in this type of 

mandamus, where a petitioner simply seeks an order requiring the district court to decide 

his case, we generally do not examine the merits of the underlying § 2255 motion.  

Further, it is Mr. Jones (who is counseled) who seeks to lift the stay, and apparently he is 

prepared to bear whatever consequences may arise from granting his petition and 

allowing his § 2255 motion to proceed without waiting for Beckles.  

The government further requests that instead of ordering the stay to be lifted, we 

order Mr. Jones’s release on bail pending Beckles.  We decline to order this alternative 

form of relief.  If Mr. Jones’s § 2255 motion proves unsuccessful (as the government has 

argued it will be), there are no grounds for his release.  And even if the § 2255 motion 

proves successful, the district court will have to resentence Mr. Jones and determine 

whether that new sentence has been fully served before Mr. Jones will be entitled to 

release.  At this juncture, therefore, it would be premature to allow Mr. Jones to be 

released on bail.  
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Because a writ of mandamus requiring the district court to lift the stay is 

appropriate for substantially the reasons set forth in Smith, Carey, and Miller, the petition 

is granted.  The district court is directed to vacate its order staying the case and consider 

Mr. Jones’s § 2255 motion on the merits. 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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