
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  BILLY EARL PARKER,  
 
          Movant. 

No. 16-6045 
(D.C. No. 5:09-CV-00176-C) 

(W.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before MATHESON, O’BRIEN, and McHUGH, Circuit Judges. 
_________________________________ 

Billy Earl Parker, a pro se Oklahoma inmate, seeks authorization to file a second 

or successive petition for a writ of habeas corpus under 28 U.S.C. § 2254.  See id. 

§ 2244(b)(3)(A).  We deny the motion for authorization because Mr. Parker’s proposed 

claims do not satisfy the standards set forth at 28 U.S.C. § 2244(b).  We also deny his 

motions for an evidentiary hearing and appointment of counsel. 

Mr. Parker was convicted by an Oklahoma jury of first-degree murder for the 

shooting death of a known drug dealer.  In 2009, after the state trial court denied 

post-conviction relief, Mr. Parker filed his first § 2254 petition, claiming 1) there was 

insufficient evidence to support his conviction; 2) his trial attorney rendered ineffective 

assistance; and 3) his Sixth Amendment confrontation rights had been violated.  The 

district court, adopting the recommendation of a magistrate judge, denied the petition on 

the merits, and we denied a certificate of appealability, Parker v. Jones, 423 F. App’x 

824, 826 (10th Cir. 2011).   
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Now Mr. Parker seeks authorization to file a second or successive § 2254 petition, 

raising many of the same arguments presented in his original petition.  To the extent he 

attempts to renew his claims of insufficient evidence, ineffective assistance, and 

violations of his Sixth Amendment confrontation rights, we may not authorize those 

claims because Mr. Parker raised them in his previous habeas petition.  See 28 U.S.C. 

§ 2244(b)(1).  The proposed claims must rely on either “a new rule of constitutional law, 

made retroactive to cases on collateral review by the Supreme Court, that was previously 

unavailable,” or new facts that “could not have been discovered previously through the 

exercise of due diligence” and that “if proven and viewed in light of the evidence as a 

whole, would be sufficient to establish by clear and convincing evidence that, but for 

constitutional error, no reasonable factfinder would have found [him] guilty of the 

underlying offense.”  Id. § 2244(b)(2), (3)(C).1 

Mr. Parker raises an additional claim that was not presented in his original § 2254 

petition, one alleging prosecutorial misconduct, but this claim fails to meet the standards 

for authorization as well.2  According to Mr. Parker, the State introduced falsified DNA 

                                              
1 We pause to correct a misapprehension that Mr. Parker exhibits throughout his 

motion for authorization.  Citing House v. Bell, 547 U.S. 518 (2006), he claims he is 
actually innocent, which permits review of what he contends are procedurally defaulted 
claims.  But there is nothing in the record to suggest that the particular claims discussed 
above are procedurally defaulted.  Moreover, House is inapplicable here because that 
case “addresses the appropriate standard to review ‘a first federal habeas petition seeking 
consideration of defaulted claims based on a showing of actual innocence.’  House does 
not address second or successive petitions asserting claims that were previously 
asserted.”  In re Rains, 659 F.3d 1274, 1275 (10th Cir. 2011) (per curiam) (quoting 
House, 547 U.S. at 539) (citation omitted). 

2 Mr. Parker’s original § 2254 petition summarily alleged prosecutorial 
misconduct based on the State’s introduction of inadmissible hearsay statements, but the 
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evidence to procure his conviction.  Although he has no evidence to support this claim, 

he says he could obtain such evidence if we grant him an evidentiary hearing so he can 

avail himself of an Oklahoma statute that allows for independent DNA testing.  But 

Mr. Parker concedes this claim does not rely on a new, retroactive rule of constitutional 

law, see Mot. for Auth. at 9, and he recognizes he has no new, previously undiscoverable 

facts that show his innocence.3  Consequently, we deny the motion for authorization.   

Having failed to satisfy the authorization standards, we deny Mr. Parker’s motion 

for an evidentiary hearing.  We also deny his motion for appointment of counsel because 

there is no constitutional right to counsel to pursue habeas relief, see Swazo v. Wyo. Dep’t 

of Corr. State Penitentiary Warden, 23 F.3d 332, 333 (10th Cir. 1994), and Mr. Parker 

provides no basis—neither evidentiary, nor new, retroactive Supreme Court authority—to 

warrant the appointment of counsel. 

The motions for an evidentiary hearing and appointment of counsel are denied.  

The motion for authorization to file a second or successive § 2254 habeas petition is also 

                                                                                                                                                  
magistrate judge analyzed those allegations as an ineffective-assistance-of-counsel claim 
due to defense counsel’s failure to object to the admission of the statements.  See Parker 
v. Jones, No. 09-CV-176-C, 2010 WL 3729976, at *1 n.3 (W.D. Okla. July 12, 2010).   

 
3 We note that Mr. Parker recently applied for post-conviction DNA testing in the 

state trial court under the referenced Oklahoma statute, Okla. Stat. tit. 22, §§ 1373-
1373.7.  The state court denied relief, and the Oklahoma Court of Criminal Appeals 
affirmed, Parker v. Oklahoma, No. PC-2015-659 (Okla. Crim. App. Oct. 19, 2015).  
Mr. Parker then filed a 42 U.S.C. § 1983 complaint in federal district court, asking the 
district court to grant DNA testing under the same statute.  Mr. Parker’s appeal from the 
dismissal of that suit is presently pending in this court.  Parker v. Dist. Ct. of Okla., 
No. 15-CV-01240 (W.D. Okla. Jan. 11, 2016), appeal docketed, No. 16-6018 (10th Cir. 
Jan. 20, 2016). 
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denied.  This denial of authorization “shall not be appealable and shall not be the subject 

of a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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