
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re:  ALVIN PARKER,  
 
           Movant. 

 
No. 16-6051 

(D.C. Nos. 5:96-CV-00335-T,  
5:05-CV-01252-T & 5:13-CV-01365-D) 

(W.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before TYMKOVICH, Chief Judge, PHILLIPS and MORITZ, Circuit Judges. 
_________________________________ 

Alvin Parker seeks authorization of a second or successive habeas petition 

challenging his Oklahoma conviction for second-degree murder on the basis of an alleged 

violation of Brady v. Maryland, 373 U.S. 83, 87 (1963).  We deny authorization.    

PROCEDURAL BACKGROUND 

Proceedings on a prior motion for authorization and resultant habeas petition 

pursued by Mr. Parker are pertinent to our resolution of the present matter.  The prior 

motion was based on a declaration submitted by a State witness who had identified 

Mr. Parker as the murderer at trial.  In the declaration, submitted more than twenty years 

after Mr. Parker’s conviction, the witness recanted his testimony and stated that the crime 

had been committed by a third party, whom he knew only by a first name.  While we 

expressed reservations about the requisite constitutional claim to which the new evidence 

was tethered—the State’s allegedly knowing use of perjured testimony—this court 

authorized Mr. Parker to proceed with a habeas petition based on newly discovered 
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evidence undercutting his guilt of the murder.  See In re Parker, No. 13-6254 (10th Cir. 

Dec. 5, 2013) (granting authorization under 28 U.S.C. § 2244(b)(2)(B)).   

The district court ultimately dismissed the petition, however, because Mr. Parker’s 

conclusory allegation regarding the State’s intentional use of perjury was nothing more 

than unsubstantiated speculation.  When Mr. Parker sought review of that ruling, we 

denied a certificate of appealability and dismissed his appeal.  Parker v. Martin, 

589 F. App’x 866 (10th Cir. 2014).   

Mr. Parker now presents another motion for authorization along similar lines but 

proffering a new supporting declaration, this time from the brother of the recanting State 

witness.  The brother declares he informed the prosecution before trial that the witness 

had told him about a third-party perpetrator, but he was silenced by a warning that the 

witness would receive the death penalty if he said anything about this other perpetrator.  

The evident purpose of this new declaration is to advance and substantiate a Brady claim 

for concealment of exculpatory evidence—a claim that, bolstered by a declaration 

purporting to involve personal knowledge of the alleged wrongdoing, might prove more 

viable than the previously unsuccessful claim speculatively alleging the prosecution’s 

knowing use of perjury.   

DENIAL OF AUTHORIZATION  

Mr. Parker again seeks authorization under 28 U.S.C. § 2244(b)(2)(B), which 

allows a second or successive claim to proceed if:   

(i) the factual predicate for the claim could not have been discovered 
previously through the exercise of due diligence; and  
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(ii) the facts underlying the claim, if proven and viewed in light of the 
evidence as a whole, would be sufficient to establish by clear and 
convincing evidence that, but for constitutional error, no reasonable 
factfinder would have found the applicant guilty of the underlying offense.   

In order to properly analyze the present motion for authorization, and particularly 

to avoid conflating it with Mr. Parker’s recently unsuccessful habeas petition, it is 

essential to understand what the statute denotes by (1) “the facts underlying the claim” 

and (2) “the evidence as a whole” in light of which those new facts are to be assessed for 

their effect on a reasonable factfinder.  This court clarified both points in Case v. Hatch, 

731 F.3d 1015 (10th Cir. 2013).  The new facts underlying the claim are only those facts 

that are linked to the alleged constitutional error, i.e., the evidence wrongfully excluded 

(or wrongfully admitted) as a consequence of that error.  Id. at 1034.  “Because of th[is] 

necessary linkage . . ., the inquiry under [§ 2244(b)(2)(B)(ii)] excludes any consideration 

of evidence not rooted in constitutional error at trial.”  Id.  Of course, such new facts are 

to be viewed in light of the evidence as a whole, but Case also makes clear that the latter 

is limited to the evidence produced at trial.  Id. at 1033.  In sum,  

the universe of facts that enter into the [§ 2244(b)(2)(B)(ii)] analysis 
consists only of evidence presented at the time of trial, adjusted for 
evidence that would have been admitted or excluded “but for constitutional 
error” during the trial proceedings.  The factual universe does not 
encompass new facts that became available only after trial and that are not 
rooted in constitutional errors occurring during trial.   

Id. at 1038.   

Applying these points from Case to the instant motion for authorization, 

Mr. Parker must show that the facts underlying his Brady claim—that the brother of the 

State witness told the prosecuting attorney that the witness had contradicted his story 

Appellate Case: 16-6051     Document: 01019589728     Date Filed: 03/21/2016     Page: 3     



4 
 

about Mr. Parker—would be sufficient to dissuade any reasonable factfinder from finding 

Mr. Parker guilty.  Significantly, the new facts underlying the present Brady claim do not 

include the recanting declaration from the witness himself submitted in support of the 

perjury claim advanced in Mr. Parker’s prior habeas petition (the present Brady claim 

rests on what the brother told the prosecutor at the time of trial, not what the witness 

himself may say now many years later).  Moreover, the evidence in light of which the 

new facts are to be assessed also does not include the (plainly post-trial) declaration from 

the witness; indeed, the baseline evidence consists, rather, of the witness’ trial testimony 

supporting Mr. Parker’s guilt.    

With this understanding, we conclude Mr. Parker cannot satisfy § 2244(b)(2)(B). 

While the fact that the State witness’ brother claimed the witness had told him a story 

inconsistent with the witness’ trial testimony could have dissuaded some jurors from 

believing that testimony, it hardly constitutes clear and convincing evidence that would 

compel any reasonable factfinder to disbelieve the witness and acquit Mr. Parker.  We 

emphasize that the brother does not contradict the witness’ story based on his own 

observation of the events surrounding the murder.  Rather, his statement is nothing more 

than after-the-fact impeachment evidence—which “is generally not sufficient to show 

actual innocence by clear and convincing evidence,” as required by § 2244(b)(2)(B)(ii).  

Munchinski v. Wilson, 694 F.3d 308, 335 (3d Cir. 2012); cf. Sawyer v. Whitley, 505 U.S. 

333, 349 (1992) (noting “evidence brought forward to impeach a prosecution witness will 

seldom, if ever, make a clear and convincing showing that no reasonable juror would 

have believed [the witness’] account of [the] petitioner’s actions” at time of murder).  
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The onus is on Mr. Parker to demonstrate why, in light of the evidence as a whole, this 

impeachment evidence meets the stringent clear and convincing standard to warrant 

authorization of his second or successive Brady claim.  He has not done so.   

It also does not appear he can meet the requirement that this new evidence “could 

not have been discovered previously [particularly in connection with his prior habeas 

petition] through the exercise of reasonable diligence.”  28 U.S.C § 2244(b)(2)(B)(i).   

The declaration states that the witness’ brother said nothing at the time of trial out of fear 

the witness would face a death sentence, and is coming forward at this late date only 

“because I now realize that my brother . . . never could have been given a death sentence 

because [the State’s] own eyewitness said [he] didn’t murder anyone.”  Declaration 

attached to Mot. for Auth.  This motive for silence—undercut, in the declarant’s own 

words, by events at trial—had long since disappeared by the time Mr. Parker pursued his 

prior habeas petition.  Mr. Parker provides no explanation as to why, after he obtained the 

State witness’ recanting declaration, he did not solicit and obtain this collaborative 

declaration from the witness’ brother.  Absent a persuasive explanation on this point, his 

failure to do so bespeaks a lack of the diligence required by § 2244(b)(2)(B)(i).   

Authorization is denied.  This order “shall not be appealable and shall not be the 

subject of a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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