
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

IN RE:  KEVIN LEROY LEES,  
 
          Movant. 

 
No. 16-6106 

(D.C. Nos. 5:11-CR-00026-R-1 & 
5:12-CV-00552-R) 

(W.D. Okla.) 
_________________________________ 

ORDER 
_________________________________ 

Before BRISCOE, EBEL, and PHILLIPS, Circuit Judges. 
_________________________________ 

Movant Kevin Leroy Lees, a federal prisoner proceeding pro se, seeks an order 

authorizing him to file a second or successive 28 U.S.C. § 2255 motion in the district 

court so he may assert a claim for relief based on Johnson v. United States, 135 S. Ct. 

2551 (2015).  See 28 U.S.C. §§ 2255(h), 2244(b)(3).  In 2011, Movant was convicted of a 

firearms offense in violation of 18 U.S.C. § 922(g).  His sentence for that offense was 

enhanced under the Armed Career Criminal Act (ACCA) based on his having three 

qualifying prior convictions, see 18 U.S.C. § 924(e)(1), at least one of which was a 

violent felony.  Movant now seeks to file a § 2255 motion challenging his enhanced 

sentence based on the Supreme Court’s opinion in Johnson, which invalidated the 

residual clause in the ACCA’s definition of “violent felony” as unconstitutionally vague. 

To obtain authorization, Movant must make a prima facie showing that his claim 

meets the gatekeeping requirements of § 2255(h).  See 28 U.S.C. § 2244(b)(3)(C).  

Relevant here is the requirement that the claim rely on “a new rule of constitutional law, 
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made retroactive to cases on collateral review by the Supreme Court, that was previously 

unavailable,” 28 U.S.C. § 2255(h)(2).  Johnson announced a new rule of constitutional 

law, and the Supreme Court made Johnson retroactive to cases on collateral review in 

Welch v. United States, 136 S. Ct. 1257, 1265 (2016). 

Based on the information before us, we conclude that Movant has failed to make 

the required prima facie showing.  Despite Movant’s reliance on Johnson, based on our 

review, it appears the district court did not invoke the residual clause of the ACCA in 

finding that Movant had three qualifying prior convictions subjecting him to an enhanced 

sentence under § 924(e)(1).  The ACCA’s enumerated offenses – burglary, arson, 

extortion, and crimes involving the use of explosives – are defined as “violent felonies.” 

18 U.S.C. § 924(e)(2)(B)(ii).  The holding in Johnson applies only to the definition of 

“violent felony” in the residual clause, and “does not call into question application of the 

[ACCA] to the four enumerated offenses, or the remainder of the [ACCA’s] definition of 

a violent felony.”  Johnson, 135 S. Ct. at 2563.    

Movant objected to the use of his prior conviction for two counts of second-degree 

burglary, in violation of Okla. Stat. tit. 21, § 1435, as a qualifying predicate offense for  

status as an armed career criminal.  Referencing this Court’s decision in United States v. 

King, 422 F.3d 1055 (10th Cir. 2005), the district court concluded at sentencing that 

Movant’s prior conviction for second-degree burglary qualified as a “violent felony” 

under the ACCA.  King examined whether a New Mexico conviction for commercial 

burglary, in violation of the state’s non-generic burglary statute, see N.M. Stat. Ann.  
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§ 30-16-3, was a “violent felony” under the enumerated offenses clause of the ACCA. 

See King, 422 F.3d at 1056-58.  The King court concluded it was.  In reaching its 

conclusion in the instant matter, the district court observed that a burglary offense 

involving the breaking in of a structure is a violent offense and may be used appropriately 

under the ACCA for sentence enhancement.  It further confirmed that Movant’s prior 

second-degree burglary conviction involved the unlawful break-in of a structure.   

Therefore, based on our review, it appears the district court relied on the enumerated 

offenses clause of the ACCA in support of its determination that Movant qualified for 

sentence enhancement under 28 U.S.C. § 924(e)(1). 

Accordingly, we deny Kevin Leroy Lees authorization to file a second or 

successive § 2255 motion in district court to raise a claim based on Johnson v. United 

States.  This denial of authorization “shall not be appealable and shall not be the subject 

of a petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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