
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

In re: MARCONIA LYNN GREEN,  
 
          Movant. 

No. 16-6117 
(D.C. Nos. 5:13-CV-00631-F & 

5:10-CR-00079-F-1) 
(W.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before LUCERO, BACHARACH, and MORITZ, Circuit Judges. 
_________________________________ 

Marconia Lynn Green, a federal prisoner appearing pro se, seeks authorization to 

file a second or successive 28 U.S.C. § 2255 motion to vacate, set aside, or correct his 

sentence.  We deny authorization. 

Mr. Green pleaded guilty to three counts of using a communication facility to 

facilitate the acquisition of cocaine base in violation of 21 U.S.C. § 843(b).  The district 

court varied upward from the Sentencing Guidelines range of 92-115 months’ 

imprisonment and sentenced him to 130 months’ imprisonment.  He has since filed a 

direct appeal, a § 2255 motion, and a motion to modify or reduce his sentence under 

18 U.S.C. § 3582(c)(2) based on Amendment 782.  All three have been unsuccessful.  

See United States v. Green, 504 F. App’x 771 (10th Cir. 2012); United States v. Green, 

548 F. App’x 557 (10th Cir. 2013); United States v. Green, 625 F. App’x 901 (10th Cir. 

2015).  His motion for authorization similarly lacks merit.  
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A second or successive § 2255 motion cannot proceed in the district court without 

first being authorized by this court.  See 28 U.S.C. § 2255(h); id. § 2244(b)(3).  We may 

authorize only those claims that rely on 

(1) newly discovered evidence that, if proven and viewed in light of the 
evidence as a whole, would be sufficient to establish by clear and 
convincing evidence that no reasonable factfinder would have found the 
movant guilty of the offense; or (2) a new rule of constitutional law, made 
retroactive to cases on collateral review by the Supreme Court, that was 
previously unavailable. 

Id. § 2255(h); see also id. § 2244(b)(3)(C). 

Mr. Green relies on the second prong.  He seeks to challenge his sentence based 

on Johnson v. United States, 135 S. Ct. 2551 (2015), in which the Supreme Court held 

that “imposing an increased sentence under the residual clause of the Armed Career 

Criminal Act violates the Constitution’s guarantee of due process.”  Id.  at 2563.  In 

Welch v. United States, 136 S. Ct. 1257, 1268 (2016), the Court held that Johnson 

announced a substantive rule that applies retroactively to cases on collateral review.   

Mr. Green generally asserts that the district court improperly relied on prior 

convictions at the sentencing hearing.  Although he does not expand on this argument, we 

discern he seeks relief under Johnson on the ground that the district court imposed an 

enhanced sentence under the career-offender provision of the Guidelines, U.S.S.G. 

§ 4B1.1.  The foundation of this argument is flawed. 

We recently extended Johnson’s reach to the § 4B1.1 context for purposes of a 

motion for authorization based on our ruling in United States v. Madrid, 805 F.3d 1204 

(10th Cir. 2015), because the residual clause in § 4B1.1 mirrors the one declared 
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unconstitutional in Johnson.  See In re Encinias, ___ F.3d ___, 2016 WL 1719323, at *2 

(10th Cir. Apr. 29, 2016) (“[G]iven the similarity of the clauses addressed in the two 

cases and the commonality of the constitutional concerns involved, we consider it 

appropriate to conclude, as a prima facie matter, that Encinias’ challenge to his 

career-offender sentence is sufficiently based on Johnson to permit authorization under 

§ 2255(h)(2).”) (footnote omitted).  But it is clear from the record in Mr. Green’s 

previous appeals that the residual clause in § 4B1.1 played no role in his sentence.  The 

Presentence Investigation Report labeled Mr. Green a career offender under § 4B1.1, 

with a manslaughter conviction and two drug distribution convictions identified as 

qualifying predicate offenses.  But the report then applied the higher base offense level 

calculated under § 2D1.6 (which was 28) instead of the lower offense level under § 4B1.1 

(which was 12), and the district court adopted the report with a few modifications not 

relevant here.  Mr. Green did not receive an enhanced sentence as a career offender so 

Johnson does not apply to his circumstances. 

Because Mr. Green has failed to meet the standard in § 2255(h), the motion for 

authorization is denied.  This denial of authorization “shall not be appealable and shall 

not be the subject of a petition for rehearing or for a writ of certiorari.”  28 U.S.C. 

§ 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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